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FOREWORD

Prosecutors are entrusted with broad discretion by the public we serve. The
authority to file criminal charges is the power to publicly lodge an official accusation of
criminal misconduct against an individual. A criminal charge can affect a reputation, a
career, a life i it is a power that must be used judiciously. Concurrently, the decision to
not file a charge may mean that a person who has committed a crime will never be held
accountable for their misdeed. In the case of crimes of abuse and neglect, a decision to
not file charges can mean that a victim will be subject to ongoing harm.

Filing charges entails the additional responsibility of deciding which charge(s) to
file and, if the accused is convicted, what sentence to recommend. Not surprisingly, the
decisions prosecutors make about how a criminal referral will be managed are often
controversial. In a criminal case, there are at least ten points of view as to how the
matter should be resolved. These perspectives include those of 1) the victim, 2) the
police officer, 3) the accused, 4) the criminal defense attorney, 5) the Legislature, 6) the
judge, 7) the prosecutor as a professional, 8) the prosecutor as a person, 9) the
appellate courts, and 10) the general public.

The prosecutor does not represent any one person in a criminal matter i not
even any of the individual viewpoints listed above. Rather, the prosecutor represents
societyods interest i n seeking justice. Thu:
opinions of victi ms, | aw enforcement of ficetl
decision in any given case is quasi-judicial in nature. Said differently, a prosecutor must
look at all sides of a criminal referral T the same way a judge looks at a case. The
prosecutor may not look only at the evidence that tends to support conviction, but must
also consider evidence that may exonerate a suspect. It is in this way that a prosecutor
is best able to achieve the justice seeking goals of the office.

The decisions that prosecutors make as to who should be prosecuted, the crimes
they should be charged with, and the disposition that should be recommended are
vitally important to every member of this community. Prosecutors strive to make
decisions that can be respected, even by those who disagree with them. To help
achieve this goal, we have set forth the standards that guide our exercise of
prosecutorial discretion in this document.

These Standards were first developed in 1984 and were regularly reviewed and
revised between 1984 and 1994. Following a ten year lapse, we began a
comprehensive review and updating process in 2004. After senior Deputy Prosecutors
completed extensive work on the Standards in that year, | convened ten public meetings
to comprehensively review and critigue the Standards in the spring of 2005.
Approximately forty-five community members regularly attended the forums. The
citizens came from all parts of the County and had varied personal and professional
experiences. They provided rich commentary

Snohomi sh County Prosecuting Attorneyds Office
Charging and Disposition Standards
Page 1



community and where public resources should be invested. These standards benefited
substantially from their review and insights.

The citizens reviewed our criminal justice system in tremendous detail i from
how cases are referred, to the scope of our jurisdiction, to how we allocate our
resources, to details about our determinate sentencing system. They studied notorious
cases to simple misdemeanors and reviewed our juvenile justice system as well. Their
thirst for information and appreciation for the presentations given was deeply
appreciated.

These volunteers viewed the volume of case referrals that we receive and how
we manage our resources. They learned that criminal cases are not managed as they
are portrayed on popul ar T Wat astlemendous ot of
patient and time consuming work goes into any successful prosecution, and that our
resources must be carefully invested so that we may continue to place violent crimes
and sex crimes as our number one priorities.

The meeting attendees were also exposed to the benefits obtained when a
defendant accepts responsibility for his/her criminal acts and pleads guilty. Pleas allow
victims to see a defendant accept responsibility for their actions, they are rarely
appealable, and they conserve scarce public resources. Many of the volunteers felt (as
many prosecutors do) that jail and prison terms are too lenient. They also learned that
our laws carefully prescribe the sentences that may be imposed upon criminal offenders

andthattheyar e based upon the stateds Sentenci

Many of these same issues are addressed within these Standards. As you read
on, you will see that the Standards are a working document and will change as laws,
public policies, and priorities change. Thus, the Standards are not intended to be a rigid
set of office policies, but to be a set of guidelines that articulates the framework within
which Deputy Prosecutors evaluate cases and make charging and disposition decisions
in the nearly twenty thousand criminal referrals managed by this office every year.

- Janice E. Ellis
September 1, 2005
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1.00

CHAPTER ONE

GENERAL CHARGING AND DISPOSITION STANDARDS

PURPOSE

1.01

These Standards are intended to govern the charging and disposition of cases in
District and Superior Court, including those that involve juvenile offenders. They
are intended solely for the guidance of Deputy Prosecutors.

These Standards are not intended, do not, and may not be relied upon to create
a right or a benefit, substantive or procedural, enforceable at law, by a party in
|l itigation with the Snohomish County

These Standards are guidelines only and do not replace or diminish the
responsibility of each Deputy Prosecutor to seek justice by exercising his/her
discretion in consultation with his/her supervisor, in a fair and reasonable manner
in every instance.

GENERAL PRINCIPLES

Any set of standards must recognize that exceptions will be necessary. The
purpose of these guidelines is not to impose rigid restrictions on Deputy
Prosecutors but to articulate principles that will serve as benchmarks to guide
Deputy Prosecutors in their decision-making process. When an individual case
presents factors, which would make application of a general standard unjust, it
should be acknowledged as an exception and managed accordingly. These
Standards call for all exceptions to be set forth in writing. This process of stating
the general standard and requiring written justification for departures, promotes
responsible and consistent decision making.

Like any set of standards, these involve the setting of priorities. These priorities
reflect the fact that some crimes are more serious than others (thus worthy of
more official resources) and that public resources are always limited. Choices
must be made. These Standards ensure that those priorities are stated openly so
that they may be applied evenly.

These Charging and Disposition Standards are not meant to be a static
document. As DPAs gain experience with the effect of these Standards in
practice and as conditions change, t hi s auidelinesevil svolve. Through
this process of constant re-examination, this office will ensure that these
Standards best serve the public trust - a trust that is involved in each decision
this office makes.
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General principles guiding the Charging Standards: The Prosecuting
Attorneyos Oof fice may decline t o
sufficient evidence to prosecute exists, in situations where prosecution
would serve no public purpose, would defeat the underlying purpose of the
law in question, or would result in decreased respect for the law.

General principles guiding the Disposition Standards: The Disposition
Standards set forth herein assume that there exists sufficient admissible
evidence to support a conviction of the crime charged. There will be
cases, however, that appear to be strong at the time of filing, but that later
develop proof problems. Witnesses may become unavailable to testify;
evidence may be ruled inadmissible because of the manner in which it
was acquired; evidence supporting a legal defense may come to light; or
any myriad other difficulties may surface. These situations are impossible
to predict in advance and must be addressed on a case-by-case basis.
Frequently, these situations make compromise a more desirable
alternative than proceeding to trial with a case that may be lost. These
policies permit that such compromises be supported by written reasons.
In all serious crimes against persons, the compromise must also be
discussed with the victim. In this way this office seeks to ensure flexibility
that is necessary to address developing problems, but guarantee that a
written review and approval process is followed when real proof difficulties
warrant a proposed compromise.

1.02 EXCEPTIONS

For purposes of consistency, it is the goal of the Snohomish County Prosecuting
At t or n e yté anly depaft frooneéhese Standards when:

A.

The Deputy Prosecutor has fully stated in writing in the file the justification
for the departure; and

The Deputy Prosecutor has obtained prior approval from his/her
supervising attorney, the Chief Criminal Deputy or the Prosecuting
Attorney (in that order); and

In any discussion with defense counsel, it has been made clear that no
proposed exception will be binding until it has been approved pursuant to
this Standard (unless such prior approval cannot be obtained as a
practical matter. When prior approval cannot practically be obtained, the
Deputy Prosecutor shall advise his/her supervising attorney of the unusual
action taken and the reasons therefore as promptly as reasonably
possible).
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1.03

APPLICATION

1.04

These Standards shall govern the disposition of all matters handled by this office
regardless of whether:

A. Charges are filed by the police or a Deputy Prosecutor;
B. The accused is represented by counsel or is appearing pro se;
C. A jury or non-jury trial has been demanded; or

D. Charges are pending retrial as a result of an appeal or mistrial.

REVISIONS

These Standards may be revised without notice at any time by the Prosecuting
Attorney. The Prosecuting Attorney shall consider all recommendations to revise
or supplement these Standards whether submitted by Deputy Prosecutors, office
staff, the police, the judiciary, the defense bar or the public.

1.05 CONSTRUCTION

A. These Standards are to be read and construed as a whole and where
particular Standards conflict, the more specific shall govern.

B. The Standards within Chapter One, "General Provisions,” shall apply to
cases handled within any unit of the Criminal Division. The Standards
within the sections pertaining to "Superior Court,” "District Court,” and
"Juvenile Court" shall apply to cases prosecuted within those respective
units only.

1.06 DEPUTY PROSECUTOR CONSULTATIONS

All Deputy Prosecutors are encouraged to consult with each other, their
supervising attorney, the Chief Criminal Deputy and/or the Prosecuting Attorney
whenever there is doubt as to the appropriate exercise of their discretion under
these Standards -- whether at the charging, disposition, or sentencing
recommendation level. Consultation should take place with the Chief Criminal
Deputy before major decisions are made in very serious cases.
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CHAPTER TWO

GENERAL CHARGING STANDARDS

2.00 GENERAL CHARGING PROCESS

A. The Selection of Accurate and Adequate Charges

A Deputy Prosecutor should file charges that accurately and adequately

describe the nature of a defendant's conduct. Other offenses may be

charged only if they are necessary to ensure that the charges either (1)

will significantly enhance the strength of the State's case at trial, or (2) will

result in restitution to all victims. The Deputy Prosecutor should not
overcharge to obtain a guilty plea. Overcharging includes both (1)

charging a higher degree, and (2) charging additional counts. This

Standard is intended to direct Deputy Prosecutors to charge those crimes

t hat demonstrate the nature and seriou
conduct, but to decline to charge crimes that do not demonstrate the

nature and seriousness of adefendant 6 s cr i mi nal conduct .
not merge as a matter of law, but that arise from the same course of

conduct, do not all have to be charged.

B. The Basic Evidentiary Standards

The Deputy Prosecutor shall first determine which charges, if any, are
justified by the available evidence. It is unprofessional conduct for a
Deputy Prosecutor to institute charges when he/she knows that the
charges are not supported by probable cause.

1. Crimes against persons may be charged if sufficient admissible
evidence exists, which when considered with the most plausible,
reasonably foreseeable defense that could be raised under the
evidence, would justify a conviction by a reasonable and objective
fact finder. See RCW 9.94A.411(2)(a). This standard should not
be construed to authorize the filing of charges in situations when
there is little or no chance of conviction.

2. All crimes against property and other crimes may be charged if the
admissible evidence is of such convincing force as to make it
probable that a reasonable and objective fact finder would convict
after hearing all the admissible evidence and the most plausible
defense that could be raised. See RCW 9.94A.411(2)(a).
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Other Ethical/Professional Considerations

In the event that a particular charge may be filed pursuant to the
Evidentiary Standards set forth above, the Deputy Prosecutor must then
determine whether the filing of that particular charge will appropriately help

achieve the Pr osecuting Attorneyods paramount

justice. AA Prosecuting Attorney
technically sufficient evidence to prosecute exists, in situations where
prosecution would serve no public purpose, would defeat the underlying
purpose of the law in question or would result in decreased respect for the
l aw. 0 RCW 9. 94A.411( a) . The f ol
prosecute, or to dismiss a pending prosecution, and illustrate this concern:

1. Contrary to Legislative Intent - It may be proper to decline to charge
when the application of criminal sanctions would be clearly contrary
to the intent of the legislature in enacting the particular statute.
RCW 9.94A.411(1)(a).

2. Antiquated Statute - It may be proper to decline to charge where
the statute in question is antiquated in that:
a. It has not been enforced for many years;
b. Most members of society act as if it is no longer in existence;
C. It serves no deterrent or protective purpose in today's
society; and
d. The statute has not been recently reconsidered by the

Legislature. This final reason is not to be construed as a
basis for declining cases where the law in question is
unpopular or difficult to enforce. RCW 9.94A.411(1)(b).

3. Victim Request - It may be proper to decline to charge because the
victim requests that no criminal charges be filed and the case
involves the following crimes or situations:

a. Assault cases where the victim has suffered little or no
injury;

b. Crimes against property, not involving violence, where no
major loss was suffered; and

C. Where not charging would not jeopardize the safety of
society.

Care should be taken to ensure that the victim's request is freely
made and is not the product of threats or pressure by the accused.
RCW 9.94A.411(1)(i).

This standard is normally inapplicable in domestic violence cases
because of the community's interest in prosecuting this conduct,
even if the victim is reluctant to cooperate.
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Immunity - It may be proper to decline to charge when immunity is
to be given to an accused in order to prosecute another when the
accused's information or testimony will reasonably lead to the
conviction of others who are responsible for more serious criminal
conduct or who represent a greater danger to the public interest.
RCW 9.94A.411(1)(h). Immunity may only be granted with the
approval of the Prosecuting Attorney or his/her designee.

De Minimis Violation - It may be proper to decline to charge when
the violation of law is only technical or insubstantial and where no
public interest or deterrent purpose would be served by
prosecution. RCW 9.94A.411(1)(c).

Confinement on Other Charges - It may be proper to decline to
charge because the accused has been sentenced on another
charge to a lengthy period of confinement; and

a. Conviction of the new offense would not merit any additional
direct or collateral punishment;

b. The new offense is either a misdemeanor or a felony which
Is not particularly aggravated, and

C. Conviction of the new offense would not serve any

significant purpose. RCW 9.94A.411(1)(d).

Pending Conviction on Another Charge - It may be proper to
decline to charge because the accused is facing a pending
prosecution in the same or another jurisdiction; and

a. Conviction of the new offense would not merit any additional
direct or collateral punishment;

b. Conviction in the pending prosecution is imminent;

C. The new offense is either a misdemeanor or a felony that is
not particularly aggravated; and

d. Conviction of the new offense would not serve any

significant deterrent purpose. RCW 9.94A.411(1)(e).

High Disproportionate Cost of Prosecution - It may be proper to
decline to charge where the cost of locating or transporting
prosecution witnesses, or the burden on those witnesses, is highly
disproportionate to the importance of prosecuting the offense in
question. This reason should be limited to minor cases and should
not be relied upon in serious cases. RCW 9.94A.411(1)(f).

Staleness - It may be proper to decline to charge because a long

period of time has elapsed between the offense date and the time
when the prosecution decision is made. This reason should be
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10.

11.

12.

limited to cases where the safety of society would not be
jeopardized by a decision not to prosecute.

Other Appropriate Sanctions Available - In some cases there are
adequate sanctions available that do not necessitate the filing of
charges. Examples of such sanctions include the imposition of
sanctions by an employer and pre-prosecution diversion.

Improper Motives of Complainant - It is proper to decline charges
because the motives of the complainant are improper and
prosecution would serve no public purpose, would defeat the
underlying purpose of the law in question or would result in
decreased respect for the law. See RCW 9.94A.411(1)(g).

Other Factors - Other factors may exist which justify a decision not
to prosecute. When such factors affect a filing decision, those
factors should be articulated in writing in the file.

D. Prohibited Factors

The following factors shall not be considered in determining whether to
charge or decline to charge, unless the factor constitutes an element of
the offense:

1. The race; religion; nationality; gender; sexual orientation; marital
status; age; physical ability; occupation; immigration status;
economic class; political; or social association; or position of the
victim, witnesses or accused;

2. Public, media, or political pressure to charge or not to charge; and

3. The possible effect of the decision on the Deputy Prosecutor's own
professional or personal circumstances.

E. Factors Which are Insufficient, Standing Alone

The following factors, standing alone, are insufficient to justify a decision
to decline to charge or to file a lesser charge than would adequately and
accurately describe the misconduct of the defendant:

1.

Snohomi sh

Restitution - It is improper to decline to charge simply because the
accused made or tendered restitution to the victim.

Extradition not warranted - It is improper to decline to charge simply
because extradition is necessary to obtain jurisdiction over the
accused person.
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3. Relation of accused and victim - The victim and the accused are

related.

4. Unpopular statute - The statute is an unpopular one with a segment
of the local population, the local judiciary, or even the Deputy
Prosecutor.

5. Lack of Criminal Justice System resources - It is improper to refuse

to file charges simply because doing so would contribute toward
court congestion or prosecutorial overload.

6. Victim's future cooperation is problematical - The Deputy
Prosecutor should take steps to promote victim cooperation, such
as explaining to the victim his/her legal obligation as a witness and
the fact that the case is being prosecuted by the State, not by the
victim. (Nothing in this Standard, however, should be viewed as
preventing the Deputy Prosecutor from considering the victim's
present lack of cooperation as a factor in determining whether the
case can be successfully prosecuted under Standard 2.00 or
3.02(B)).

7. Severe impact on the accused or his/her family - The prosecution
will have a severe impact on the accused or his/her family. For
instance, the collateral effect that a charge or conviction may have
on a defendant's employment, immigration status, or acceptance
into the military is normally irrelevant to the charging and
disposition decision.

2.01 NUMBER AND DEGREE OF CHARGES

A. Initial Charges

The counts and degree of charges initially filed shall adequately and
accuratelyr ef | ect t he nat urramina tondudhfer whidhf endan
there is sufficient admissible evidence. The initial filing shall be
conservative in degree and the number of counts, and the defendant

normally will be expected to plead guilty to the initial charges or go to trial.

The case shall not be overcharged (i.e., charging higher degree or more

counts that are not supported by admissible evidence) to gain a guilty

plea. Generally, when there is sufficient admissible evidence to support

multiple counts, an initial charging decision including an agreement to

make restitution on both  charged and uncharged crimes, should

sufficiently reflect the scope ofthed ef endant 6s c¢cr i mi nal C Ol
defendant 6s of f end e testdeved with only en@ oriveds t h e
counts charged, the Deputy Prosecutor may charge only one or two
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counts, and offer not to add the additional provable counts for an
agreement to real facts and to restitution for the additional provable
counts.

Single Incidents

The Deputy Prosecutor should file all applicable charges relating to a
single criminal transaction that are necessary to adequately and
accurately describe the transaction in question, provided there is sufficient
admissible evidence as to each charge. More than one charge should
only be filed when the additional charge(s) accurately portrays significant
independent misconduct.

Multiple Incidents of Crime

1. Different crimes - When a defendant has committed different types
of crimes over a period of time, a separate count for each offense
shall normally be filed. In the event that the number of crimes is so
excessive as to constitute a waste of resources, sufficient counts
should be charged to adequately portray the relative aggravation of
the defendant's conduct.

2. Identical crimes

a. Crimes against persons - When a defendant has committed
a series of identical crimes against persons in a short period
of time, the defendant should be charged with sufficient
counts to adequately describe his conduct with respect to
each victim. If any of these crimes was committed as part of
a single incident, they may be combined, for purposes of the
defendant entering a guilty plea, in one count that names
each individual victim.

b. Crimes against property/other crimes - When a defendant
has committed a series of identical crimes against property
in a short period of time, the defendant should be charged
with a sufficient number of counts to clearly reflect that
his/her conduct involved multiple offenses. In those
situations where the defendant agrees to plead guilty to a
lesser number of counts (typically 3 to 5 counts) and agrees
to make restitution for all provable crimes whether charged
or uncharged, there is little utility in requiring resolution of
every incident. If the defendant does not agree to plead
guilty, sufficient counts should be charged to adequately
describe the nature of the defendant's conduct with respect
to each incident. This will ensure that all victims have the
opportunity to receive restitution.
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2.02 CHARGING ONLY AFTER COMPLETE INVESTIGATIONS

A Deputy Prosecutor is dependent upon law enforcement agencies to conduct
the necessary factual investigation which must precede the decision to

prosecute.

The Deputy Prosecutor shall ensure that a thorough factual

investigation has been conducted before a decision to prosecute is made. In
ordinary circumstances, the investigation should include the following:

A. Initial Investigation

The following matters should be covered by an initial pre-charging

investigation:

1.

Snohomi sh

All material witnesses should be interviewed where possible,
preferably in person by trained police investigators. Signed
statements should be obtained by witnesses. These written
statements should be clear and detailed, covering the witnessesd
knowledge with respect to all elements of the crimes being
investigated. Each law enforcement officer who was involved in the
investigation should submit a report and/or written statement.

Scientific examinations should be completed as expeditiously as
possible. Attempts should be made to lift fingerprints and make
comparison tests whenever a case is going to be resolved by jury
trial and may be considered relevant by the jury even though it is
unlikely that the attempt will prove fruitful.

An attempt should be made, in accordance with constitutional
guidelines, to obtain a statement from the accused. Such
statements should be signed or taped whenever feasible.

When the accused makes a statement that, if true in whole or in
part, negates criminal liability, the statement should be investigated,
if possible, no matter how implausible it may seem. (If such
statements are true, they may exculpate an innocent person; if
false, they may constitute evidence of the accused's guilt.) Written
statements of potential defense witnesses should be obtained and
signed whenever possible.

The Deputy Prosecutor should be fully advised of the investigatory
techniques that were used in the case investigation including:

a. Polygraph testing;

Hypnosis;

Electronic surveillance;

Use of informants; and

b
C.
d.
o Pre-Filing discussion with the defendant.
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B. Subseqguent Investigation

If the initial investigation appears significantly incomplete for any reason,
the Deputy Prosecutor should insist on subsequent investigation by the
law enforcement agency to correct any major deficiencies.

1.

A complete investigation normally should be done before charges
are filed, even if it means that the accused must be released from
custody and eventually summoned into court.

ADeadl i ne oDeputy Presecutor shauld file charges on an

accused before the investigation is complete when:

(@) Probable cause exists to believe the accused is guilty; and

(b)  The suspect presents a danger to the community or is likely
to flee if not apprehended.

The Deputy Prosecutor shall insist on prompt subsequent
investigation by the law enforcement agency to correct any major
deficiencies. If the subsequent investigation does not produce
sufficient evidence to meet the normal charging standard, the
complaint should be dismissed. The Deputy Prosecutor should set
a reasonable deadline for the completion of the investigation. See
RCW 9.94A.411.

The responsibility for carrying out this subsequent investigation lies
with the investigating law enforcement agency, not the Deputy
Prosecutor.

C. Scope of Prosecutorial Review

The Deputy Prosecutor should do the following before deciding whether to

charge:

1. Review all available police reports. The Deputy Prosecutor should
not file a case upon oral presentation alone;

2. Require oral or written reports on relevant scientific examinations
unless the result is almost certain or the result would not affect the
decision to charge;

3. Carefully review all defense statements and consider, in as

Snohomi sh

impartial a manner as possible, whether there is a reasonable
possibility the statements are true;
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Consider, when practical, personally interviewing witnesses whose
later cooperation in prosecution is doubtful or where their demeanor
and credibility significantly controls the outcome of the case. The
following are typical examples of situations where witnesses might
be interviewed:

a. Victims of crimes of a sexual nature;

b. Accomplices who are key witnesses in a prosecution case;

C. Victims where the issue is identity unless the accused's
identity is separately established by other evidence;

d. Informant witnesses who are not personally known to the
Deputy Prosecutor;

e. Domestic violence victims and victims who are related to the
accused; or

f. Transients.

Insist that the investigation conform to the guidelines of Standard
2.02(B) or refer the case back for further investigation.

Consider the existence of seized evidence and statements by the
accused which may be suppressed, but which may be available for
impeachment. The presence of such impeaching evidence might
remove a reasonable doubt as to the defendant's guilt.

2.03 JOINDER AND VENUE

All charges shall be filed in accordance with the applicable rules and statutes
pertaining to joinder and venue. Whenever possible, charges and defendants
shall be joined for trial unless there are compelling tactical reasons not to do so.

2.04 JOINDER OF MISDEMEANORS AND FELONIES

A. When law enforcement agencies refer a criminal incident to the office for a
charging decision, related misdemeanor or gross misdemeanor charges
should not be filed by the law enforcement agency.

B. The Deputy Prosecutor generally should not join misdemeanors or gross
misdemeanors with felonies except in the situations described below:

1.

Snohomi sh

The evidence relating to the misdemeanor count directly or
indirectly strengthens the evidence relating to the felony count.

The commission of the conduct proscribed by the misdemeanor
statute demonstrates the aggravated nature of the conduct
proscribed by the felony statute.
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3. Conviction on the misdemeanor charge carries significant punitive
consequences for the accused in addition to the likely
consequence(s) of a felony conviction. These consequences may
be prospective only.

4, The misdemeanor charge involves conduct constituting a significant
invasion of the rights of others.

5. There is a reasonable possibility that a jury might not convict on the
felony count even though Standard 2.00 has been satisfied in
deciding whether to charge.

6. DUI/In Physical Control shall be charged when committed with a
felony offense, unless the DUI is included as an element of the
felony crime.

2.05 REVIEW OF PARTICULARLY SENSITIVE CASES

Before charges are filed or declined in particularly sensitive cases, such as those
involving high publicity or suspects in positions of public trust, the Deputy
Prosecutor shall consult with the Chief Criminal Deputy or Prosecuting Attorney
to ensure that these Standards are followed. The Deputy Prosecutor's
supervising attorney should also be consulted if there is any question as to an
appropriate charging or disposition decision in any given case.

2.06  CONFLICTS OF INTEREST

The Deputy Prosecutor should refrain to the greatest extent possible from
participating in any charging or disposition decision in which a conflict or potential
conflict of interest will arise. Situations in which there is a conflict or potential
conflict include: the Deputy Prosecutor is the accused, the victim, or a witness in
a case, or a close friend or family member of the Deputy Prosecutor is the
accused, the victim, or a witness in a case. In any such case, the Deputy
Prosecutor immediately shall so advise the Chief Criminal Deputy or Prosecuting
Attorney. The Chief Criminal Deputy or the Prosecuting Attorney shall decide on
a case-by-case basis whether there is an actual conflict, and whether the
appearance of a conflict can be eliminated by screening the Deputy Prosecutor
from any involvement in the case. Only the Chief Criminal Deputy or the
Prosecuting Attorney shall have the authority to request another county
prosecutords office or t handleAhe taserihteeseisGener a
a conflict or potential conflict of interest.

When it is brought to the attention of the Deputy Prosecutor assigned to the case
that a Deputy Prosecutor or former Deputy Prosecutor, a support staff member or
former support staff member, or a court staff member or former court staff
member is the accused, the victim, or a witness, or that a close friend or family
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2.07

member of a Deputy Prosecutor or former Deputy Prosecutor, a support staff
member or former support staff member, or a court staff member or former court
staff member is the accused, the victim, or a witness, the assigned Deputy
Prosecutor shall consult with his/her supervisor to determine whether that
creates a conflict or a potential conflict of interest for the office as a whole.
Often, screening the individual in question from involvement in the prosecution of
the case will be sufficient to prevent an actual conflict and to prevent the
appearance of a conflict. The assigned Deputy Prosecutor shall obtain a
supervisoros approval for avoiding t
involvement in the case. If after consultation with the supervisor the assigned
Deputy Prosecutor concludes that another course of action must be taken, the
matter will be brought to the attention of the Chief Criminal Deputy or the
Prosecuting Attorney. Only the Chief Criminal Deputy or the Prosecuting

Attorney shallhavet he aut hority to request anothe

the Attorney General és Office to handl

conflict of interest.

When a law enforcement officer (current or former) or a close friend or family
member of a law enforcement officer is the accused, the assigned Deputy
Prosecutor shall consult with his/her supervisor to determine whether that
creates a conflict or a potential conflict of interest for the office as a whole.
Normally, if the assigned Deputy Prosecutor previously has not worked with the
law enforcement officer, there will not be a conflict or potential conflict. The

assigned Deputy Prose cut or s hal | obtain a supervi

conflict or potential conflict by screening individuals who have worked closely
with the officer from involvement in the case. If after consultation with the
supervisor the assigned Deputy Prosecutor concludes that another course of
action must be taken, the matter will be brought to the attention of the Chief
Criminal Deputy or the Prosecuting Attorney. Only the Chief Criminal Deputy or
the Prosecuting Attorney shall have the authority to request another county

C Ol

r
t h

SOor

prosecutordos officedsosrOthecdttorhawydiGentha

a conflict or potential conflict of interest.

CHARGES BASED UPON EVIDENCE OBTAINED BY SEARCH WARRANTS

When a search warrant is pre-approved by a DPA from this office, the charges
based upon evidence obtained pursuant to the warrant will be defended by this
office. When evidence has been obtained by a search warrant that was not
approved by this office, this office will review the warrant and file charges only if
the validity of the warrant is clear or if Standard 2.00 is satisfied without reference
to the evidence obtained by the search warrant.
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2.08 POLICE/VICTIM INPUT

A. The Deputy Prosecutor shall consider all relevant police reports, victim
statements, and witness statements associated with the case at hand
before making a charging decision. Upon request, the Deputy Prosecutor
shall fully explain his/her basis for the charging decision to police and/or
the victim(s).

B. In homicide and other serious felony cases, the Deputy Prosecutor, when
practical and feasible, shall initiate a pre-charging meeting with the
investigating detective(s) and victim(s
feasible, prior to a charging decision being made, a meeting shall be
scheduled as soon as possible after the initial charging decision is made.

C. Victims, police officers, and defense attorneys who disagree with the
Deputy Prosecut or 6s charging deci siputyshall
Prosecutor that they may have the matter reviewed by the Deputy
Prosecut or s supervising attorney, the A
the Chief Criminal Deputy and the Prosecuting Attorney, in that order.

2.09 CASES INVOLVING INFORMANTS

Where information obtained from an informant is relied upon to charge or prove a
criminal case, and the informant has received or will receive a benefit for the
cooperation, the Deputy Prosecutor shall disclose this information to the defense.
Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972).
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CHAPTER THREE

GENERAL DISPOSITION STANDARDS

3.00 ALL PLEA AGREEMENTS TO BE HONORED

A.

The Deputy Prosecutor has a duty to honor a plea agreement made by
any other Deputy Prosecutor in the office that has been accepted by the
defendant .
plea is entered, the Deputy Prosecutor will take action different from that
promised in the agreement only under the following circumstances:

1. The defendant has committed new criminal acts since the plea
agreement, or new criminal history has been discovered which
changes the offender score and the defendant was aware of the
criminal history when he/she entered into the plea agreement.

2. The defendant failed to appear for sentencing without a valid
excuse.
3. There has been a material breach of the plea agreement, such as

the defendant has refused to testify or provide information under
circumstances that were part of the plea agreement.

4, The defense made a material misrepresentation of fact that was
relied upon by the State in making their plea offer.

As a matter of policy, this office will ordinarily honor plea agreements once
defense counsel has advised us that the defendant intends to accept the
agreement. An exception to honoring the plea agreement may be
warranted if there has been a material mistake of law or fact or the Deputy
Prosecutor has become aware of additional criminal history or criminal
behavior that the Deputy Prosecutor was not aware of when the plea offer
was made. The additional information must be such that the plea offer is
not reasonable when the correct information is taken into account.

Any departure from this policy must be resolved as follows:
1. Whenever a Deputy Prosecutor believes that the agreement made
cannot or should not be honored, he/she shall attempt to resolve

the issue to mutual satisfaction with the defense.

2. If the issue cannot be resolved to the mutual satisfaction of the
Deputy Prosecutor and the defense, the Deputy Prosecutor shall
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refer the issue to the Chief Criminal Deputy and/or Prosecuting
Attorney. If the matter still cannot be resolved informally, then:

The Deputy Prosecutor shall cause the issue to be heard in open
court, and shall state fully the circumstances surrounding the plea
agreement as well as the reasons why it should or should not be
honored, and shall abide by the court's resolution of the issue.

3.01 ALL PLEA DISCUSSIONS SHALL BE CONDUCTED THROUGH DEFENSE

COUNSEL AND IN AN APPROPRIATE BUSINESS SETTING

All plea discussions shall be conducted through defense counsel, if the accused
is represented. Further, plea discussions shall only be conducted in an
appropriate business setting, and reflect an appropriate business demeanor.

3.02 GENERAL PLEA DISCUSSION PROCESS

Plea discussions shall be conducted according to the following guidelines:

A.

Snohomi sh

Defendants are generally expected to plead to, or stand trial for, the
offense(s) and all counts properly charged under Standard 2.00.

Charges may be dismissed outright, or dismissed or reduced as part of a
plea agreement, only for the following rationales:

1.

Unanticipated evidentiary problems make the original charge(s)
inappropriate under the evidentiary Standards contained in
Standard 2.00 (B);

Other unanticipated professional considerations, as listed in
Standard 2.00 (C) preclude a just prosecution of the original
charge(s);

Errors in the original charging decision must be corrected;

Potential legal or logistical problems so substantially decrease the
likelihood of obtaining a conviction that it is in the public's interest to
reduce the charge so as to have at least some sanction imposed
upon the defendant for the misconduct in question; or

The charges filed under Standard 2.00(A) to significantly enhance
the state's case at trial are being dismissed upon the defendant's
plea to the offense(s) which accurately and adequately describe the
misconduct in question.
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The Deputy Prosecutor shall negotiate in good faith with the defense
under the terms set forth (or referred to) in Section B above and shall
encourage that such discussions be conducted as soon as possible after
charges have been filed, and even before the charging decision (if
possible).

In a case involving a crime against persons as defined in RCW 9.94A.411,
the Deputy Prosecutor shall make reasonable efforts to inform the victim
of the nature of and reasons for a proposed plea agreement different than
the original offer, including all offenses the Deputy Prosecutor has agreed
not to file, and ascertain any objections or comments the victim has to the
plea agreement. RCW 9.94A.421. If the police or victim(s) disagree with
the proposed disposition, they shall be advised of the appeal procedure
outlined in Standard 2.08 (C). The Deputy Prosecutor shall advise the
court on the record whether the victim(s) in crimes against persons cases,
as defined in RCW 9.94A.411 and covered by the plea agreement, have
expressed any objections to or comments on the nature of and reasons for
the plea agreement. RCW 9.94A.431.

If an agreement is made to dismiss or reduce charges, the Deputy
Prosecutor shall fully write the reasons therefore in the file.

If a plea offer is extended to the defense, it shall be open for acceptance
only for a specified, limited time prior to the trial date so that precious
criminal justice resources are not squandered, and witnesses and jurors
are not inconvenienced by cases that fail to go to trial as scheduled.

If a plea agreement is reached, the Deputy Prosecutor shall make every
effort to notify the witnesses (including law enforcement officers) that they
need not appear. The Deputy Prosecutor shall also advise the court of the
case resolution, if such notice will assist the court's ability to effectively
manage its docket.

3.03  CONSISTENT ACCOUNTABILITY FOR CO-DEFENDANTS

A.

In the event that equally culpable co-defendants are tried separately, the
result of the first trial should be taken into consideration in making a plea
offer to the remaining co-defendants. This consideration should include
the jury's factual determinations in arriving at the first verdict as well as
equitable considerations concerning treating similarly situated defendants
in a similar fashion.

Any differences in plea offers made to equally culpable co-defendants
should be justified by differences in their criminal history, differences in
their amenability to rehabilitation, or by evidentiary factors. These
differences should be noted in the file.
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3.04

STIPULATIONS

3.05

In an effort to reduce the impact on victims and witnesses, and/or in the interest
of efficient use of prosecutorial resources, a Deputy Prosecutor may allow the
accused to stipulate to facts sufficient for the court to find the defendant guilty as
an alternative to a guilty plea or a formal trial. Depending on the strength of the
case, the Deputy Prosecutor may consider recommending additional or greater
penalties and conditions than would have been recommended for a traditional
guilty plea.

CONTINUANCES

3.06

Deputy prosecutors should not seek or concur with, but should strongly oppose
continuances, unless they are clearly necessary for the due administration of
justice.

STAYS OF PROCEEDINGS

As a general rule, a Deputy Prosecutor should not stay a charge. Exceptions are
that a case may be stayed while pending appellate review, while the accused is
participating in pre-prosecution diversion, and when the accused is participating
in court-sponsored diversion programs.
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CHAPTER FOUR

GENERAL STANDARDS PERTAINING TO SENTENCING RECOMMENDATIONS

4.00 GENERAL ROLE OF PROSECUTOR AT SENTENCING

A.

The primary role of the Deputy Prosecutor at the time of sentencing is to
fully apprise the court of all relevant information pertaining to the
defendant and the offense so that the court may impose the most
appropriate sentence. Sentencing is a judicial function, and while the
Deputy Prosecutor may make a sentencing recommendation, it is only a
recommendation and is much less important than the articulated factual
basis for that recommendation.

As an officer of the court, the Deputy Prosecutor cannot agree to withhold
relevant information from the court that would prejudice or benefit the
defendant at the time of sentencing. RCW 9.94A.460.

In the plea negotiation process, the Deputy Prosecutor may agree to
recommend a particular sentence in return for a guilty plea if the
recommended sentence is in accordance with these Standards. Absent
extraordinary circumstances, the Deputy Prosecutor will not agree to
waive the right to make a sentencing recommendation.

The Deputy Prosecutor should, when practical and when consistent with
Standard 5.04, advise the victim and the police of the sentencing date,
their right to attend the sentencing and, with the court's permission, their
right to address the court with a sentencing recommendation. In the event
the victim or the police are unable to attend the sentencing, the Deputy
Prosecutor may agree to relay a sentencing recommendation of such a
person to the court. For felony convictions, the Deputy Prosecutor shall
notify the victim of the sentencing date, the right to submit a victim impact
statement in writing, and the right to speak at the sentencing hearing.
RCW 7.69.030; Constitution of Washington, Art. 2, Sec. 35.

4.01 RECOMMENDATIONS FOR INCARCERATIONS

A.

Recommendations for the imposition of actual jail or prison time shall be
made in accordance with the relevant Standards herein. If the Deputy
Prosecutor's recommendation varies from what is indicated by these
Standards, the court shall be advised why the sentence by the Standards
is inappropriate.
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B. In all cases where the defendant was detained solely as a result of the
charge(s) in question, the Deputy Prosecutor shall recommend that the
defendant receive credit for time served while pending trial or arraignment
on the charge(s) in question.

4.02 RECOMMENDATIONS FOR COMMUNITY RESTITUTION

When appropriate, and when State or County DOC supervision is available, the
Deputy Prosecutor may recommend that the defendant be required to perform a
given number of hours of supervised community restitution.

4.03 RECOMMENDATIONS REGARDING PAYMENT OF FINES AND COSTS

As a general rule, the Deputy Prosecutor should always recommend the
recoupment of attorney fees (where the defendant has had an attorney provided
at public expense), court costs, and payment of mandatory fines and
assessments. Other fines may be recommended as appropriate. Note that the
sentencing judge should have information available to him/her in the court file
regar di ng t himdigeneyfaad/iddvehatitebtie defendant has already
signed a promissory note to the office of Public Defense. Where a promissory
note has been signed, attorneyodos fees shal

4.04 RECOMMENDATIONS REGARDING RESTITUTION

A. When a victim has suffered loss due to the actions of the accused, full
restitution should be recommended. Business entities should receive the
same consideration as individuals who are victims. Distribution of
restitution payments should be proportional to both individual victims and
business entity victims, unless the victims agree to an earlier pay-off of
one over the other. RCW 9.94A.753(9); State v Kinneman, 155 Wn.2d
272, 289 (2005).

B. Restitution should only be requested for easily ascertainable damages for
injury to or loss of property, actual expenses incurred for treatment for
personal injury, and lost wages resulting from injury. Restitution should
not be requested for damages of mental anguish, pain and suffering, or
other intangible loss.

4.05 RECOMMENDATIONS CONCERNING TREATMENT

The Deputy Prosecutor may recommend treatment as part of the sentence in
cases in which a treatable condition is related to the crime committed. If it
reasonably appears that the court might benefit from a pre-sentence report or
evaluation on the accused (and there are available resources for writing the
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report), or if a pre-sentence report is required, the Deputy Prosecutor may
recommend that sentencing be delayed pending completion of such a report.
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5.00

CHAPTER FIVE

STANDARDS PERTAINING TO POLICE/VICTIM COMMUNICATIONS

DISPOSITION FEEDBACK

5.01

The Deputy Prosecutor shall notify the police agency and primary victim(s) in
each case of t h e c final di€pasition and the reasons therefore (either orally
or in writing). The communication shall be noted in the file.

CLOSED FILE PROTOCOL

5.02

All closed files shall reflect the final disposition (and the reasons therefore if
either the charge or sentence recommendation are an exception to Standards),
and the reasons for trial if the case went to jury trial.

CONTINUING PROCEDURAL DIFFICULTIES

5.03

Whenever there appears to be a recurring procedural or investigative difficulty,
the Deputy Prosecutor shall notify his/her supervising attorney. The supervising
attorney shall, in turn, advise the Chief Criminal Deputy and/or Prosecuting
Attorney, who shall then consult with the appropriate law enforcement agency or
office member in an effort to resolve the difficulty.

INAPPROPRIATE LAW ENFORCEMENT CHARGING

5.04

If law enforcement officials or agencies consistently refer or charge cases
inconsistent with these Standards, the Deputy Prosecutor shall so notify the Lead
District Court Deputy Prosecutor or the Chief Criminal Deputy Prosecutor, as
appropriate.

COMMUNICATIONS WITH VICTIMS, VICTIM SURVIVORS, AND WITNESSES

A. With respect to adult victims, there shall be a reasonable effort made to
ensure that victims, survivors of victims, and witnesses of crimes have the
following rights fulfilled and protected (see RCW 7.69.030):

1. With respect to victims of violent or sex crimes, to receive, at the
time of reporting the crime to law enforcement officials, a written
statement of the rights of crime victims as provided in this chapter.
The written statement shall include the name, address, and
telephone number of a county or local crime victim/witness
program, if such a crime victim/witness program exists in the
county;
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10.

Snohomi sh

To be informed of the final disposition of the case in which the
victim, survivor, or witness is involved,

To be notified by the party who issued the subpoena that a court
proceeding to which they have been subpoenaed will not occur as
scheduled, in order to save the person an unnecessary trip to court;

To receive protection from harm and threats of harm arising out of
cooperation with law enforcement and prosecution efforts, and to
be provided with information as to the level of protection available;

To be informed of the procedure to be followed to apply for and
receive any witness fees to which they are entitled;

To be provided, whenever practical, a secure waiting area during
court proceedings that does not require them to be in close
proximity to defendants and families or friends of defendants;

To have any stolen or other personal property expeditiously
returned by law enforcement agencies or the superior court when
no longer needed as evidence. [Note: Experience shows that, in the
case of currency, it is often difficult to determine the true owner,
and, in the case of weapons, they are often needed for re-trials.]
When feasible, all such property, except weapons, currency,
contraband, property subject to evidentiary analysis, and property
of which ownership is disputed, shall be photographed and returned
to the owner within ten days of being taken;

To be provided with appropriate employer intercession services to
ensure that employers of victims, survivors of victims, and
witnesses of crime will cooperate with the criminal justice process
in order to minimize an employee's loss of pay and other benefits
resulting from their court appearances;

To have access to immediate medical assistance and to not be
detained for an unreasonable length of time by a law enforcement
agency before having such assistance administered. However, an
employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person
about the criminal incident if the questioning does not hinder the
administration of medical assistance;

With respect to victims of violent and sex crimes, to have a crime
victim advocate from a crime victim/witness program, or any other
support person of the victim's choosing, present at any
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11.

12.

13.

14.

15.

16.

prosecutorial or defense interviews with the victim, and at any
judicial proceedings related to criminal acts committed against the
victim. This subsection applies if practical and if the presence of the
crime victim advocate or support person does not cause any
unnecessary delay in the investigation or prosecution of the case.
The role of the crime victim advocate is to provide emotional
support to the crime victim.;

With respect to victims and survivors of victims, to be physically
present in court during trial, or if subpoenaed to testify, to be
scheduled as early as practical in the proceedings in order to be
physically present during trial after testifying and to not be excluded
solely because they have testified,;

With respect to victims and survivors of victims, to be informed by
the prosecuting attorney of the date, time, and place of the trial and
of the sentencing hearing for felony conviction(s) upon request by a
victim or survivor;

To submit a victim impact statement or report to the court, with the
assistance of the prosecuting attorney if requested, which shall be
included in all pre-sentence reports and permanently included in
the files and records accompanying the offender who is committed
to the custody of a State agency or institution;

With respect to victims and survivors of victims, to present a
statement personally or by representation, at felony sentencing
hearings;

With respect to victims and survivors of victims, entry of an order of
restitution by the court in all felony cases, even when the offender
is sentenced to confinement, unless extraordinary circumstances
exist which make restitution inappropriate in the court's judgment;
and

With respect to victims and survivors of victims, to present a
statement in person, via audio or videotape, in writing or by
representation at any hearing conducted regarding an application
for pardon or commutation of sentence.

With respect to child victims and witnesses, in addition to the goals set
forth above, there shall be a reasonable effort made to ensure that the
following rights are fulfilled and protected (see RCW 7.69A.030):
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1. To have explained in language easily understood by the child, all
legal proceedings and/or police investigations in which the child
may be involved.

2. With respect to child victims of sex or violent crimes or child abuse,
to have a crime victim advocate fr
Office, or any other support person of the victim's choosing, present
at any prosecutorial or defense interviews with the child victim. This
subsection applies if practical and if the presence of the crime
victim advocate or support person does not cause any unnecessary
delay in the investigation or prosecution of the case. The role of the
crime victim advocate is to provide emotional support to the child
victim and to promote the child's feelings of security and safety.

3. To be provided, whenever possible, a secure waiting area during
court proceedings and to have an advocate or support person
remain with the child prior to and during any court proceedings.

4. To not disclose have the names, addresses, or photographs of
living child victims or witnesses without the permission of the child
victims, the child witnesses, parents, or the legal guardians to
anyone other than another law enforcement agency, prosecutor,
defense counsel, or private or governmental agency that provides
services to the child victims or witnesses.

5. To allow an advocate to make recommendations to the Deputy
Prosecutor about the ability of the child to cooperate with
prosecution and the potential effect of the proceedings on the child.

6. To allow an advocate to provide information to the court concerning
the child's ability to understand the nature of the proceedings.

7. To be provided information or appropriate referrals to social service
agencies to assist the child and/or the child's family with the
emotional impact of the crime, the subsequent investigation, and
the judicial proceedings in which the child is involved.

8. To allow an advocate to be present in court while the child testifies
in order to provide emotional support to the child.

9. To provide information to the court as to the need for the presence
of other supportive persons at the court proceedings while the child
testifies in order to promote the child's feelings of security and
safety.
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Snohomi sh

To allow law enforcement agencies the opportunity to enlist the
assistance of other professional personnel, such as child protection
services, victim advocates or prosecutorial staff who are trained to
interview child victims.

With respect to child victims of violent or sex crimes or child abuse,
to receive either directly or through the child's parent or guardian if
appropriate, at the time of reporting the crime to law enforcement
officials, a written statement of the rights of child victims as
provided in this chapter. The written statement shall include the
name, address, and telephone number of a county or local crime
victim/witness program, if such a crime victim/witness program
exists in the county.
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CHAPTER SIX

DISTRICT COURT CHARGING STANDARDS

6.00 PRIORITY OFFENSES AND EVIDENTIARY STANDARDS

A. Offenses are generally prioritized in the following manner:

1.

3.

First Priority

a.
b.

C.
d.

e.

Driving Under the Influence of Alcohol and/or Drugs and
Being in Physical Control of a Motor Vehicle;

Assault and all Domestic Violence cases;

Resisting Arrest;

Offenses which display a disregard for the personal well
being of others (such as Reckless Driving, Reckless
Endangerment, all firearms violations, Hit and Run, and
Communicating With a Minor for Immoral Purposes); and
Cruelty to Animal cases.

Second Priority

a.

oo

Offenses which display disrespect for the criminal justice
system (such as Obstructing a Public Servant, False
Swearing and Jury Tampering);

Other major traffic offenses (including Hit and Run Property
Damage, DWLS and Habitual Traffic Offender charges);
Property offenses such as Theft and Malicious Mischief; and
Offenses which particularly threaten the communityd satural
resources (such as taking game out of season and major
violations of environmental laws).

Third Priority i All other offenses.

B. Evidentiary Standards

1.

Snohomi sh
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First and second priority offenses will be filed if sufficient admissible
evidence exists which, when considered with the most plausible,
reasonably foreseeable defense that could be raised under the
evidence, would justify conviction by a reasonable and objective
fact finder. (Note: This standard should not be considered a
justification to file a charge when there is little or no chance of
conviction).
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2. Third priority offenses will be filed if the admissible evidence is of
such convincing force as to make it probable that a reasonable and
objective fact finder would convict after hearing all the admissible
evidence and the most plausible defense that could be raised.

6.01 MULTIPLE CHARGES BASED UPON THE SAME FACT PATTERN

Multiple charges based upon the same fact pattern may only be filed in
accordance with Standard 2.01

6.02 CITIZEN COMPLAINTS

A. Citizens who desire to initiate criminal charges shall first be referred to the
law enforcement agency in whose jurisdiction the alleged offense was
committed.

B. If the law enforcement agency in question has already been contacted and

has indicated that it will not investigate or otherwise pursue the matter, the
citizen shall be referred to the Victim/Witness Unit for the completion of a
factual statement. The Victim/Witness Unit shall ascertain why the law
enforcement agency in question declined to take action and shall refer that
i nformation and the citizends factual s

C. If the assigned Deputy Prosecutor concludes that there is a sufficient
basis for the filing of a charge under Standard 2.00, the matter shall be
charged directly by the Deputy Prosecutor and prosecuted like any other
matter in accordance with these Standards.

D. If the citizen's factual statement does not provide a sufficient basis for the
filing of a charge under Standard 2.00, the citizen shall be so advised in
detail. If the citizen still insists upon the filing of a charge, the Deputy
Prosecutor shall review the citizen complaint procedure with the citizen
and (if requested) assist in the charge selection and the preparation of the
citation or complaint. At trial, the Deputy Prosecutor shall simply endeavor
to elicit the relevant facts for the trier of fact, and shall not argue an issue
of fact or law in bad faith.

6.03  VIOLATIONS OF MUNICIPAL LAW

Offenses submitted to this office (whether by municipal police or private citizens)
for a charging decision, but which could also be prosecuted under existing
municipal laws, shall be referred to the appropriate city attorney for charging and
prosecution.
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6.04 DOMESTIC VIOLENCE CASES

Domestic violence referrals shall be treated like any other kind of case--
consistently with office standards.

A representative of the District Court Unit of the Snohomish County Prosecuting
At t or n e ydhal at©rhpt to coetact each victim before charging a domestic
assault case, either directly or through the Victim/Witness Unit. Each victim
contacted shall be given an opportunity to express his/her opinion on whether
charges should be filed. The decision whether to charge is that of the Deputy
Prosecutor. The Deputy Prosecutor may elect not to file charges. The following
factors should be considered in making a filing decision:

A. The extent of the victim's injury as a result of the incident;
B. The likelihood that similar incidents will occur in the future;

C. Whether others (e.g. children) in the household may be at risk as a result
of the incident for which charges are being considered,;

D. The impact upon public safety;

E. The victim's preference as to whether charges should be filed;
F. The availability of the victim to testify in court; and
G. Whet her the case can be proved without

Care should be taken to insure that any request by the victim to not file charges
is freely made and is not the product of threats or pressure by the accused.
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CHAPTER SEVEN

DISTRICT COURT DISPOSITION STANDARDS

7.00 INTRODUCTION

These standards are intended to guide the disposition of cases in District Court. Our
district courts have jurisdiction over misdemeanor and gross misdemeanor cases.
District Court judges have broad discretion to sentence offenders up to the statutory
maximum for the crime charged because these cases are not governed by the
Sentencing Reform Act. Typically, a judge can sentence and offender up to 90 days for
a misdemeanor and 365 days for a gross misdemeanor. Some offenses have
mandatory minimum sentences that must be adhered to. These standards set forth
default sentencing recommendations for the most frequently litigated misdemeanor and
gross misdemeanor cases. They have been established to try to promote consistent
sentencing practices.

Further, because most cases are filed into District Court by the responsible law
enforcement agency, District Court Deputy Prosecutors typically do not have an
opportunity to review evidence and interview witnesses before charges are filed. Thus,
where a defendant is being sentenced following a plea of guilty, Deputy Prosecutors
may not have the same command of case facts that is customary for attorneys who are

prosecuting felony offenses. Many judges ut
provide recommendations to the court that will assist it in imposing an appropriate
sentence. Additionally, the courts al/l have

other offense history in court and are therefore able to more actively assess what is or
should be an appropriate sentence.

As in Superior Court, judges have a number of sentencing options they may consider in

District Court cases. They include bail forfeitures; deferred prosecutions; the ability to
Acompromi sed a misdemeanor; payment of commun
fines and assessments. Each of these is discussed in more detail below. Additionally,

the court often has the option of entering a deferred or a suspended sentence. See

Section 8.02 for guidelines relating to these forms of probationary sentences.

7.01 BAIL FORFEITURES

Bail forfeitures should be used sparingly to resolve cases. That is because a ball
forfeiture is neither a conviction nor an acquittal and does not resolve the case on
its merits. The bail forfeiture schedule is located at CrRLJ 3.2(0). A copy is
reprinted as Appendix E.

Except for an expedited felony, a misdemeanor or gross misdemeanor charge
may be closed through a bail forfeiture if:
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A. Specifically authorized by law; or

B. In the Deputy Prosecutor's judgment, there is sufficient evidence to
proceed to trial in good faith but an acquittal or dismissal is likely and a
bail forfeiture would constitute a reasonable sanction for the offense; or

C. The offense in question is of third priority (as defined in Standard 6.00(A)),
it is the accused's first offense of any kind and, in the judgment of the
Deputy Prosecutor, the forfeiture is an adequate penalty for the offense; or

D. The accused has left the jurisdiction and is unlikely to return or be
returned upon a warrant; or

E. If bail is posted and the defendant fails to appear, but a bail forfeiture
would be an inappropriate final disposition of the charge under Section A,
the Deputy Prosecutor shall move to forfeit the bail and shall request the
issuance of a bench warrant.

7.02 DEFERRED PROSECUTION

RCW 10.05 establishes the deferred prosecution program.

A. It should be made available only to defendants:

1. who are in fact guilty;

2. whose criminal conduct is caused by alcohol, drug, or mental
problems;

3. whose probability of re-offending is great if not treated,

4. who are serious about receiving treatment and are accepted into a
program; or

5. whose conduct does not demonstrate a manifest danger to other
persons.

A defendant is only eligible for one deferred prosecution.
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Guidelines for Concurrence

1.

The Deputy Prosecutor shall oppose the petition if it is presented to
the court after one of the following motions has been argued:

a. motion to dismiss the charge(s),
b. motion to suppress evidence, or
C. motion to produce particularly burdensome discovery;

The petition should be presented seven days before the trial date
as required by statute. The Deputy Prosecutor shall object to a
petition presented on the day of trial, especially if any witnesses or
jurors are needlessly present.

The petition must be in writing and signed by the defendant
personally under oath.

The petition shall either

a. contain a proposed treatment program prepared by a State
certified or approved agency; or
b. indicate the approved agency or agencies that the defendant

intends to contact.

The petition must allege that:

a. the conduct charged resulted from an alcohol, drug, or
mental problem;

b. the problem requires treatment; and

C. there is a high probability that the conduct will recur without
treatment.

Facts and reasons must be supplied to support these claims.

The petition must stipulate to the admissibility of the police incident
reports in case the deferred prosecution is revoked.

The petition must waive the defendant's right to a speedy trial and
acknowledge all of the rights to which he/she is entitled.

The petition must state that

a. the defendant agrees to pay the cost of diagnosis and
treatment; or
b. the defendant is unable to pay such costs.

The defendant agrees to not drive without a valid license and
insurance.
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10. Exclusions. Absent good cause, the Deputy Prosecutor will not
concur where any of the following are present:

a.

C. Exceptions

The defendant has previously participated in a deferred
prosecution program. (Note: If the prior deferred
prosecution was pursuant to 10.05, the defendant is
statutorily ineligible for another deferred.)

The conduct involved behavior manifestly dangerous to
other persons. The Deputy Prosecutor should consult with
the arresting officers and the victims/witnesses to ascertain
the seriousness of the conduct. Normally, a defendant
charged with Assault, Reckless Driving, or Hit and Run
(attended) will not be allowed to obtain a deferred
prosecution.

The conduct involved behavior which was not caused by
alcohol, drug or mental problems (such as most instances of
DWLS). In such cases the accused shall plead guilty or
stipulate to such non-related charges before the Deputy
Prosecutor concurs in the deferred prosecution of any
otherwise appropriate charges(s).

The conduct involved damage to property and the defendant
has not made restitution.

Exceptions to these policies may be made for good cause. Examples of

good cause include:

1. the defendant has such a substantial prior record, including jail
time, that there is no reasonable expectation that further court
proceedings would deter future offenses; and

2. the victim supports the defendant's request for deferred
prosecution.

D. Approved Treatment Agencies

The Deputy Prosecutor will not approve a deferred prosecution petition
unless the treatment agency contacted (or to be contacted) by the
defendant is an approved agency pursuant to RCW 70.96A or 71.24.

E. Objections

Whenever a Deputy Prosecutor objects to the granting of a deferred
prosecution petition, the reason(s) therefore shall be fully stated on the
court record and noted in the prosecution file.
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7.03 AGREEING NOT TO FILE RELATED CHARGES

Agreeing not to file additional charges in exchange for a plea of guilty is

frequently made part of a plea agreement. When an agreement is made, the

specific charge and police department case number of the charge or charges the

Deputy Prosecutor agreed not to charge shall be written into the statement on

plea of guilty. A generic statement, such
charges related to this incident, o6 shal/l n
nature could be used by the defense to preclude filing more serious charges that

were unknown by the prosecution when the plea agreement was made.

7.04 DRIVING WHILE LICENSE SUSPENDED/REVOKED (RCW 46.20.342)

NOTE: Many DWLS 3 and DWLS 2 charges filed between June 3, 2004 and
June 30, 2005 are not provable under City of Redmond v. Moore. Deputy
prosecutors are expected to be familiar with what suspensions are provable
under Redmond v. Moore. If a DWLS 2 or 3 is not provable, a defendant may
still be guilty of Driving without a Valid License, RCW 46.20.005, if he/she did not
have identification at the time he/she was driving. The following Standards apply
to provable DWLS charges:

A. DWLS 3 charges may be reduced if the defendant is relicensed and does
not have prior DWLS history that weighs against doing so. DWLS 1 and 2
charges normally shall not be reduced, except for evidentiary reasons,
even if the defendant has obtained a license by the time of disposition.
However, the Deputy Prosecutor may recommend that the court
recommend no re-suspension by DOL if:

1. The defendant pleads guilty;

2. The defendant's decision to plead guilty was communicated in a
timely fashion to the Deputy Prosecutor; and

3. The defendant has obtained a valid driver's license.
B. The State may agree to continue sentencing for a reasonable period of
time upon a guilty plea to provide the defendant with additional time to

become re-licensed.

C. The State shall not make the above recommendation (that defendant's
privilege to drive not be re-suspended) if the defendant:

1. is found guilty after trial; or

2. files pre-trial motions to dismiss or suppress evidence, or
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3. requests the State to produce discovery that is particularly
burdensome.

7.05 COMPROMISE OF MISDEMEANORS

The Deputy Prosecutor may concur in the compromise of a charge only in
accordance with the exact requirements of RCW 10.22.010 and 020. Note that a
compromise of a misdemeanor is prohibited by RCW 10.22.010 when committed
under the following circumstances:

A. By or upon an officer while in the execution of the duties of his/her office;

B. Riotously;

C. With an intent to commit a felony; or

D. By one family or household member against another as defined in RCW
10.99.020 and was a crime of domestic violence as defined in RCW
10.99.020.

The Deputy Prosecutor may ask the court to require the defendant to reimburse
the court for costs incurred prior to dismissing the case.

7.06 FINES AND COSTS

Upon the agreement of a defendant to plead guilty, the Deputy Prosecutor may
recommend that the costs and penalties associated with the proceeding be
included in the total fine that is imposed. When the court has discretion over
allocation of the financial penalties, the Deputy Prosecutor shall ask the court to
allocate those penalties to funds that reimburse the county for costs.

7.07 STIPULATED ORDERS OF CONTINUANCE (S.0.C))

The State will enter into a S.O.C., on a limited basis, most typically in Assault 4 i
DV cases, where there are some exceptional circumstances which justify the
agreement. All S.0.C.s must be approved in advance by a supervisor. Note:
some District Court Divisions do not accept S.0.C.s under any circumstances;
DPAs must know the practice of the Division to which they are assigned. The
Prosecuting Attorney will generally not enter into S.0.C.s simply because the
State cannot prove the case. Those cases should be resolved in some other
manner.

Cases in which a S.0.C. may be appropriate are those which are provable at trial
and one or more of the following criteria are present:
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A. absence of prior assaultive behavior;

B. absence of severe injuries;

C. the victim is safe and unlikely to be injured by the defendant in the future;
or

D. the defendant will follow through with and benefit from some type of
treatment, such as battereroés treatment

A S.0.C. shall not be entered into unless the victim has been consulted prior to
the entry of the S.O.C.

There will be no costs imposed on the defendant to enter an S.O.C. Monitoring
wi || be done by the Prosecutordés Office in

A. The S. 0. C. wi || be entered using a for

Office. This form must include a waiver of t he def endant s ri ¢
within 90 days, a jury trial waiver, and an agreement to proceed by
stipulated trial if the defendant is found to have violated his/her S.O.C.
The form will also include the crime related treatment the defendant is
required to complete as part of the S.O0.C. Once the form is signed, the
case will be continued every 90 days on the court calendar until the period
of the S.0.C. is complete.

B. Each time the case comes up on the calendar, the Deputy Prosecutor
handling the calendar will run a new criminal history, to ensure the
defendant has not been charged with any new crimes during that period.
The defendant will be required to bring proof of any treatment required to
court when he/she appears for each 90 day continuance.

C. If there is a violation of the S.0.C., the State will note it for hearing to have
the court decide if the failure to comply is a violation of the S.O.C. Ifitis
found to be a violation, the S.0.C. will be revoked and the court will read
the police reports and make a finding as to guilt on the underlying charge.

D. At the end of the S.O.C. period, if the defendant has complied with the
conditions, the case will be dismissed.
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8.00

CHAPTER EIGHT

DISTRICT COURT SENTENCING RECOMMENDATION STANDARDS

MAXIMUM SENTENCES

8.01

The District Court sentencing authority is set forth in RCW 3.66.067-.069, as
modified by Avonitis v. Seattle District Court, 97 Wn.2d 131, 641 P.2d 169
(1982). See Section II(B)(2), infra.

A. Gross Misdemeanors carry a maximum sentence of one year and a
$5,000 fine. RCW 9A.20.020.

B. Misdemeanors carry a maximum sentence of 90 days and $1,000 fine.
RCW 9A.20.020. However, in some cases, the maximum penalties may
be lower.

RECOMMENDATIONS FOR CONCURRENT AND CONSECUTIVE

SENTENCES

8.02

Whenever a person is convicted of two or more offenses that arise from a single
act or omission, the Deputy Prosecutor shall recommend concurrent sentences.
In all other circumstances, the Deputy Prosecutor should recommend that
consecutive sentences (or separate sanctions) be imposed.

GUIDELINES FOR RECOMMENDING PROBATIONARY SENTENCES

There are two types of probationary sentences: deferred (RCW 9.95.210 and
3.66.067-.069), and suspended (RCW 9.95.210, 9.92.060, 3.66.067-.069). In a
deferred sentence, the court (having entered a finding of guilty on the facts)
defers the imposition of sentence for up to two years on certain conditions,
including jail time, fines, participation in counseling/treatment programs, or other
conditions. At the end of the period of deferral, if the defendant has complied
with the conditions of his/her probation, the finding of guilty is removed and the
case is dismissed. In a suspended sentence, the court imposes the maximum
jail sentence it desires or is allowed to enter and suspends that sentence on
conditions much the same as a deferred. There is an important difference,
however: with a suspended sentence, unlike a deferred sentence, the court has
entered the conviction and it will not be stricken at the end of the period of
suspension (see RCW 3.66.068).
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Deferred and Suspended Sentences

1.

The court may remove a deferred or suspended sentence at any
time prior to entry of an order dismissing the case, the expiration of
the maximum term, or entry of an order terminating probation. Inre
Jaime v. Rhay, 59 Wn.2d 58, 365 P.2d 722 (1961); In re Myers, 20
Whn. App. 200, 579 P.2d 1006 (1978); RCW 3.66.069.

The court may place a defendant on probation for up to two years.
RCW 3.66.067-.069.

After successfully completing a period of deferral, the defendant is
entitled to withdraw his/her plea or the finding of guilty, enter a plea
of not guilty, and have the case dismissed. RCW 3.66.067.

A deferred sentence in a traffic case neither removes the conviction
from the defendant's driver's record, nor does it remove a criminal
conviction from the defendant's police/prosecution record. These
facts should be made clear to the defendant. It does allow a
defendant to have the court finding changed to not guilty.

A deferred sentence is to be distinguished from a deferred finding,
which is never appropriate. See §8.02 (B).

The Deputy Prosecutor should help ensure that some method is
available to enforce the conditions of a deferred sentence.

a. Supervised probation for a specific period of time is the
preferred method, if the services of a probation officer are
available.

b. Alcohol and mental health treatment programs will

sometimes agree to supervise a defendant's probation, or at
least guarantee that the defendant complies with court
orders. Again, a specific time period must be set.

C. Occasionally the defendant's attorney will agree to see that
the defendant complies with the court's orders within a
specific time.

d. A scheduled review hearing prior to the expiration of

probation may be sufficient by itself to ensure compliance.
The defendant should be able to avoid appearing by
providing proof of compliance. This approach is preferable
for minor offenses involving simple conditions.

Conditions of a suspended sentence must be enforced by the same

methods used to enforce conditions of a deferred sentence:
supervised probation, review hearings, etc.
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8. The Deputy Prosecutor should avoid recommending unnecessary
suspended sentences. The time and paperwork involved in
supervising a defendant and enforcing the conditions are often not
justified where the conviction should be entered. Consider simply
imposing a flat fine or jail time without probation. Usually, if a
defendant has a prior record, the sentence should be imposed or
suspended, rather than deferred.

B. Deferred Findings

The Deputy Prosecutor shall always oppose deferral of a finding in traffic
or criminal cases. A deferred finding occurs when a judge declines to
enter a ruling on guilt or innocence. A briefly delayed decision, to allow
the judge time to consider the evidence, is not a deferred finding and may
be appropriate. However, courts are sometimes asked to defer a finding
for the purpose of avoiding a decision altogether, reducing or dismissing
the case later, or protecting the defendant's driving record. The court
lacks authority to enter a deferred finding for any of these purposes.
Briefing is available for DPAs on this issue.

8.03 GUIDELINES FOR SPECIFIC RECOMMENDATIONS

These guidelines cover the recommendations to be made for the most common
offenses encountered in District Court. Offenses not specifically covered herein
shall be treated in accordance with the most analogous kinds of offenses that are
covered. Questions in this regard should be directed to the Lead District Court
Deputy.

The Deputy Prosecutor may deviate from these guidelines provided the
reasoning therefore is explainable to the court and noted in the prosecution file.
In other words, these Guidelines cannot be substantially disregarded without
good reason. See Standard 1.01.

Note that the "first offense” section assumes no prior offenses of any kind, and
the existence of a prior or priors should affect t hi s o derfiteinaing
recommendation. A DUI conviction on top of one or more other major traffic
offenses would still qualify as a "first offense,” but the recommended fine or jail
time should be increased. As a general rule, traffic and criminal offenses should
be separated for purposes of making a recommendation: a DUl defendant with a
prior for shoplifting is a first offender; an assault 4 degree defendant with a
negligent driving conviction is a first offender. When known, the court should be
made aware of the complete record of any defendant at sentencing, whether or
not it impactst hi s ogdcdmmendadian. Also, the separation between traffic
and criminal offenses is not hard and fast; a defendant who fails to provide
lawfully required information to a police officer should be sentenced more
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severely for a subsequent hit and run, since the gravamen of the offense is
similar.

"SCC" refers to Snohomish County Corrections. Occasionally, a defendant may
request to be allowed to serve time in another county or city jail; this is usually a
satisfactory alternative. If a defendant chooses to serve his/her sentence in a
facility other than SCC, he/she should be informed that he/she will have to pay
the cost of incarceration in that facility.

ACFAO refers to ficos s0s., f d@tse atstde Gogrss emes mB
judges will add CFA to a base fine, while others will subtract CFA from a gross

fine. DPAs must know the practice of the judge before whom they will appear

and tailor the CFA recommendation accordingly.

All DO stands for Aignition interlock devic

A. Driving Under The Influence (GM, 46.61.502)

ELEMENTS:

1. Driving a motor vehicle in Snohomish County, Washington;

2. While under the influence of or affected by the use of alcohol and/or
drugs; or

3. While the person has, within two hours after driving, an alcohol
concentration of .08 or higher as shown by analysis of breath or
blood.

REQUIRED DOCUMENTS:

1. Officer's report, including DUI packet, BAC printout or blood test
results, and witness statements.

2. Driving record which is no more than one working day old.
MAXIMUM PENALTY:

365 days in jail and $5,000 fine plus costs and assessments. The court
has jurisdiction for 5 years if less than 365 days in jail is imposed.

NOTE: If defendant is also DWLS 1 from the same event, there is a
minimum statutory penalty of 90 days in jail for the DWLS 1.

MINIMUM PENALTIES: See sentencing grid (Appendix E).
Snohomi sh County Prosecuting Attorneyds Office
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STANDARD SENTENCING RECOMMENDATION:

The minimum mandatory sentence will be recommended, as set out in the
sentencing grid, unless there are aggravating factors (see below). If there
are aggravating factors, the recommendation will be increased, depending
on the number and severity of the factors.

PROBATION CONDITIONS:

These conditions should be requested on any case which originated as
either a DUI or Physical control.

1.
a.
b.
C.
d.
e.
2.
3.
4.
5.
6.
7.
8.
DUI.
*Mandatory

RCW 46.61.5152(8)(a)

No driving a motor vehicle without license and insurance.*
No driving with a BAC of .08 or over within 2 hours of
driving.*

No refusing a BAC or blood draw.*

Alcohol or drug treatment.

Supervised probation.

Alcohol evaluation and follow-up.

RCW 46.61.5152- DUI Victim's Panel.

RCW 46.61.5054- $125 BAC fee unless indigent.*

No major moving violations.

No alcohol related charges or convictions.

Restitution, if any.

RCW 38.52.430- Reimbursement for emergency response, if
requested, documented, and incident involves more than typical

AGGRAVATING FACTORS:

1.

2.

Snohomi sh
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RCW 46.61.5055(4):

a.

b.

Whether the defendant was responsible for injury to another
person or another's property; and/or
Whether there were any passengers (particularly a child).

BAC greater than .20.

County Prosecuting Attorneyb6s Office
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Accident.

Abusive or very uncooperative defendant.

Multiple prior traffic convictions which do not count as priors for
DUI, including DUI, Vehicular Homicide, and Vehicular Assault
convictions older than 7 years.

MITIGATING FACTORS:

1.

2.

3.

FACTORS FOR REDUCING CHARGE:

BAC less than .08.

Moderate impairment.

Very cooperative attitude.

Consider these factors in deciding whether to reduce a DUI to either
Reckless Driving or Negligent Driving.

1.

2.

6.

7.

CHOOSING THE CORRECT CHARGE FOR REDUCTIONS:

Lack of poor driving.

Good FSTs.

No accident.

Lack of admissions.

Interim drinking.

Difficulty proving the defendant was driving.

Lack of prior criminal history.

If the charge is appropriate for reduction, the following general standards

.10 or under will be reduced to a Negligent Driving First Degree.

.10 to .11 will be reduced to Reckless Driving.

apply:

1.

2.

3. under
County
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Physical Control (GM, RCW 46.61.504)

ELEMENTS:

1. Being in actual physical control of a motor vehicle in Snohomish
County, Washington,

2. While under the influence of or affected by the use of alcohol and/or
drugs,
3. While the person has, within two hours after being in physical

control, an alcohol concentration of .08 or higher as shown by
analysis of breath or blood.

REQUIRED DOCUMENTS:

1. Officer's report, including DUI packet, BAC printout or blood test
results, and witness statements.

2. Driving record which is no more than one working day old.
MAXIMUM PENALTY:

365 days in jail and $5,000 fine plus costs and assessments. The court
has jurisdiction for 5 years if less than 365 days in jail is imposed.

MINIMUM PENALTIES: See sentencing grid.

STANDARD SENTENCING RECOMMENDATION: Same as DUI.
FACTORS FOR REDUCING CHARGE:

In addition to reasons listed under DUI, add the following: whether the
defendant has an argument that he/she was parked safely off the

roadway.

Negligent Driving First Degree (Misd, RCW 46.61.5249)

ELEMENTS:
1. Driving a motor vehicle in Snohomish County, Washington,
2. in a negligent manner that endangers or is likely to endanger any

person or property, where he/she

Snohomi sh County Prosecuting Attorneyds Office
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3.*  exhibits the effects of having consumed liquor, which can include
odor of liquor on breath, altered speech, manner, appearance,
behavior, lack of coordination, or other indications that he/she has
consumed liquor and either:

a. IS in possession of or in close proximity to a container that
has recently had liquor in it; or
b. shows by other evidence to have recently consumed liquor.

*For elements of Negligent Driving First Degree by illegal drug use, see
the statute.

REQUIRED DOCUMENTS:

1. Officer's report, including DUI packet and BAC printout or blood test
results, if any, and witness statements.

2. Driving record which is no more than one working day old if the
charge is a reduction from DUI or Physical Control.

MAXIMUM PENALTY: 90 Days and $1,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days in jail with 89 or 90 days suspended on the
following conditions: $1,000 fine with $800 suspended; CFA.

Second Offense: 90 days in jail with 80 to 89 days suspended; $1,000
fine with $700 suspended; CFA; 11D for one year, depending on record.

Third Offense: 90 days in jail with 60 days suspended; $1,000 fine with
$700 suspended, CFA, IID 1 year.

CONDITIONS OF JAIL/FINE SUSPENSION:

1. No criminal violations.
2. No major traffic infractions.
3. No driving without license and insurance.

4. No refusal of the BAC.

5. Alcohol/Drug evaluation and follow up.

Snohomi sh County Prosecuting Attorneyds Office
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6. DUI victim's panel.

Negligent Driving Second Degree (Infraction, RCW 46.61.525)

ELEMENTS:
1. Driving a motor vehicle in Snohomish County, Washington,
2. in a negligent way that endangers or is likely to endanger any

person or property.
MAXIMUM PENALTY: $250 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:
$250 plus any costs assessed by the court. Note: Negligent driving in the
second degree may be an appropriate reduction in criminal traffic cases

that have major evidentiary problems.

Reckless Driving (GM, RCW 46.61.500)

ELEMENTS:

1. Driving a motor vehicle in Snohomish County, Washington,

2. with a willful or wanton disregard for the safety of persons or
property.

MAXIMUM PENALTY: 365 Days and $5,000 fine.

MINIMUM PENALTY: None, but mandatory 30 day license suspension
begins upon a finding of guilty.

STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days with all but 0-5 suspended; $5,000 fine with
$4,700 suspended; CFA.

Second Offense: 365 days with all but 0-10 suspended; $5,000 fine with
$4,500 suspended; CFA.

Third Offense: 365 days with all but 10-30 suspended; $5,000 with $4,500
suspended; CFA.
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Fourth Offense: 365 days with all but 30-90 suspended; $5,000 with
$4,000 suspended; CFA.

CONDITIONS OF JAIL/FINE SUSPENSION:

1. No criminal violations.
2. No major traffic infractions.
3. No driving without license and insurance.

4, Traffic Safety School.
AGGRAVATING FACTORS:

1. Speed over 100 mph.

2. Accident.
3. Prior driving record.
4, Bad weather.

5. Heavy traffic.

6. Residential area.

7. Pedestrians.

8. School zones.

9. Whether a child or children were present in the defendanté s vehi cl e.

F. Hit And Run Attended (GM, RCW 46,52.020)

ELEMENTS:
1. The defendant was driving in Snohomish County, Washington;
2. The defendant was involved in an accident that resulted in damage

to property or to another person's vehicle while that vehicle was
being driven or attended,;

3. The defendant knew he/she had been in an accident;
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4. The defendant failed to stop at the scene or as close to the scene
as possible, and

5. The defendant failed to provide information (name, license,
insurance information and vehicle license number).

MAXIMUM PENALTY: 365 days and $5,000 fine
MINIMUM PENALTY: None
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days in jail with all but 0-10 days suspended; $5,000
fine with $4,600 suspended; CFA.

Second Offense: 365 days in jail with all but 3-30 days suspended;
$5,000 fine with $4,500 suspended; CFA.

Third Offense: 365 days in jail with all but 30-365 suspended; $5,000 fine
with $4,400 suspended; CFA.

Per State v. Hartwell, 38 Wn. App. 135, 684 P.2d 778 (1984) (overruled on
other grounds), the court may not order restitution. A defendant may
agree to pay restitution as part of a plea agreement.

AGGRAVATING FACTORS:

1. Injuries.

2. Reckless driving before or after the collision.

3. Alcohol.

4, Prior driving record.

5. Whet her a child or children were in

MITIGATING FACTORS:
1. Partial compliance with statute.

2. Intimidation by "victim".
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G. Hit And Run Unattended/Property Damage (M, RCW 46.52.010)

ELEMENTS:
1. The defendant was driving in Snohomish County, Washington;
2. The defendant's vehicle collided with another vehicle which was an

unattended vehicle;

3. The defendant knew that he/she had been involved in an accident;
and
4. The defendant failed to stop immediately and either locate the

operator or owner of the vehicle struck and give him or her his/her
name or leave his/her name and address in a conspicuous place in
the vehicle struck.

MAXIMUM: 90 days in jail and $1,000.

MINIMUM: None.

STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days with all but 0-10 suspended; $1,000 fine with $600
suspended; CFA.

Second Offense: 90 days with all but 3-30 suspended; $1,000 fine with
$500 suspended; CFA.

Third Offense: 90 days with all but 30-90 days suspended; $1,000 fine
with $400 suspended; CFA.

H. Driving Without Ignition Interlock (M, RCW 46.20.740)

ELEMENTS:
1. The defendant was driving in Snohomish County, Washington;
2. The vehicle defendant operated was not equipped with an ignition

interlock device; and
3. Notationon d e f e n ddevers license indicated this restriction.
REQUIRED DOCUMENTS: CCDR with notation that an IID is required.
MAXIMUM: 90 days in jail and $1000.
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MINIMUM: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days with all but 0-10 suspended; $1000 fine with $800
suspended; CFA.

Second Offense: 90 days with all but 2-30 suspended; $1000 fine with
$700 suspended; CFA.

Third Offense: 90 days with all but 30-90 suspended; $1000 fine with
$600 suspended; CFA.

AGGRAVATING FACTORS:
1. Prior poor driving record.
2. Alcohol.

Driving While License Revoked 1st Degree (GM, RCW 46.20.342 (1)(a))

ELEMENTS:
1. Driving a motor vehicle in Snohomish County, Washington;
2. While driver's license was revoked as a Habitual Traffic Offender

(RCW 46.65); and
3. Period of revocation was still in effect.
REQUIRED DOCUMENTS:
1. Police reports, PC notes, etc.
2. Certified copy of driving record (containing notice of revocation).
3. Address history from D.O.L.
4, Return receipt for notice of right to a hearing.

5. If other than first offense, get certified copy of judgment and
sentence from prior sentencing court(s).

MAXIMUM PENALTY: 365 days and $5,000 fine.
Snohomi sh County Prosecuting Attorneyds Office
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MINIMUM PENALTY: None.

First Offense - not less than 10 days in jalil.

Second Offense - not less than 90 days in jail.
Third Offense - not less than 180 days in jalil.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days with all but 10 to 30 days suspended for 2 years
(depending on driving record); $5,000 fine with $4800 suspended ($200
total, including CFA). If defendant is re-licensed, amend to DWLS 3.

Second Offense: 365 days with all but 90 to 180 days suspended for 2
years (depending on driving record); $5,000 fine with $4,800 suspended
(including CFA). If defendant is re-licensed, amend to DWLS 2 with
recommendation of no re-suspension.

Third Offense: 365 days with all but 185 days suspended for 2 years;
$5,000 fine with $4,800 suspended (including CFA). If defendant is re-
licensed, amend to DWLS 2 with recommendation of no re-suspension.

Each additional DWLS 1: add 90 days in jail

NOTE: If defendant is also DUI from the same event, there is a minimum
statutory penalty of 90 days in jail for the DWLS 1. If defendant is DUI and
DWLS, the recommendations are:

First Offense: 365/275 days suspended; no additional fine for the DWLS.

Second Offense: 365/ all but 120 to 180 days suspended (depending on
driving record); no additional fine for the DWLS.

J. Driving While License Suspended 2nd Degree (GM, RCW 46.20.342
(1)(b)) See Disposition Standard 7.04 f o r DWLS 26s and
Redmond v. Moore.

ELEMENTS:

1. Driving a motor vehicle in Snohomish County, Washington;
2. While driver's license suspended or revoked;

3. Period of revocation was still in effect;
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4. While the defendant was not eligible to reinstate.
REQUIRED DOCUMENTS
1. Police reports, PC notes, etc.

2. Certified copy of driving record containing notice of revocation and
notice of right to hearing or interview.

MAXIMUM PENALTY: 365 days and $5,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days/365 days suspended for 2 years; $5,000
fine with $4,800 suspended (including CFA). If defendant is
licensed, reduce to DWLS 3.

Second Offense: 365 days with all but 2 to 10 days suspended
(depending on driving record), $5,000 fine with $4,700 suspended
(including CFA).*

Third Offense: 365 days with all but 10 to 30 days
suspended,(depending on driving record), $5,000 fine with $4,700
suspended (including CFA).*

Fourth Offense: 365 days with all but 30 to 90 days suspended
(depending on driving record), $5,000 fine with $4,700 suspended
(including CFA).*

For each additional DWLS 2 add 30 days in jail.*
*If defendant is licensed, recommend no re-suspension.
K. Driving While License Suspended 3rd Degree, (M, RCW 46.20.343(c)).

See Disposition Standard 7.03f or DWL S 26s ankedBBiodads af f e
v. Moore.

Generally, this office will not recommend jail for this offense if the
defendant has his/her license back. Significant history of driving
convictions may be taken into consideration in determining that some jail
time should be recommended. If a defendant is currently in custody,
his/her jail time may justify a reduction of fines.
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ELEMENTS:

The defendant was driving a motor vehicle with a suspended license, but
would have been eligible for reinstatement had he/she complied with the
D.O.L. requirements.

REQUIRED DOCUMENTS

1. Police report, PC notes, etc.

2. CCDR.

MAXIMUM PENALTY: 90 days jail and $1,000 fine.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION FOR UNLICENSED
DEFENDANTS:

First Offense: $200 fine plus CFA. Note: There does not need to be
suspended jail or suspended fine. If defendant does not pay the court will
send the fine to collections.

Second Offense: $250 plus CFA.

Third Offense: $300 plus CTA.

Fourth Offense: 5 days jail and $300 plus CFA.

Fifth Offense: 10 days jail $300 fine plus CTA.

Add another 5 days jail to the recommendation for every offense after the
fifth offense. Fine remains $300 plus CFA.

STANDARD SENTENCING RECOMMENDATION FOR DEFENDANTS
WHO ARE VALIDLY RELICENSED AT SENTENCING:

First Offense: Amend to NVOL bail forfeiture and close the case out with
$150 bail forfeiture.

Second and Subsequent Offenses: $200 fine plus CFA.
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L. No Valid Operator's License (M, RCW 46.20.005)

ELEMENTS:

The defendant was driving a motor vehicle on a highway without a valid
driver's license issued to Washington residents and did not have an
expired driver's license or other form of identification in his/her possession.

NOTE: The recommendation for NVOL will be the same as for DWLS3
except the recommended CFA will be cut in half.

MAXIMUM PENALTY: 365 days and $5,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 0 jail, $75 CFA for NVOL (suspended jail time optional). If
licensed, reduce to NVOL from DWLS, $50 NVOL fine.

Second Offense: 0/$300 CFA (suspended jail time optional). If licensed,
$150 CFA.

Third Offense: 90 days, with all but 1-7 days suspended depending on
prior criminal history or driving record/$300 total CFA. If licensed, 0 jail,
$150 CFA.

Fourth Offense: 10 days/$300 CFA. If licensed: O jail, $200 CFA.

Assault 4th Degree (GM, RCW 9A.36.041)

ELEMENTS:

1. In Snohomish County, Washington;

2. Defendant intentionally assaulted another; and
3. Defendant did not act in self-defense.

MAXIMUM PENALTY: 365 days in jail and $5,000 fine.

MINIMUM PENALTY: None, but loss of right to possess a firearm if
assault is DV.
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STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days with all but 0-10 suspended for two years; $5,000
fine with all but $200 suspended; CFA.

Second Offense: 365 days with all but 7-30 suspended for two years;
$5,000 fine with all but $300 suspended; CFA.

Third Offense: 365 days with all but 30-180 suspended for two years;
$5,000 fine with all but $500 suspended; CFA.

CONDITIONS OF PROBATION:
1. No criminal violations.
2. Restitution, if any.

3. No contact with victim or family of victim, if appropriate. Enter a
new no contact order if a pre-conviction order is in effect.

4. Drug/alcohol assessment and follow-up, if appropriate.

5. Anger management (non-DV cases).

6. Batterer's treatment (DV cases).

7. Loss of right to possess firearms (mandatory in DV cases).

AGGRAVATING FACTORS:

1. Defendant's actions posed a substantial threat of serious injury or
death to the victim or another.

2. Victim was especially vulnerable to harm due to age, infirmity or
other factor.

3. Defendant attempted to coerce victim or other witnesses into not
reporting or testifying truthfully about the incident.

4, Defendant has a substantial history of violent acts against the
victim or other victims.

5. Victim of the assault was a minor or the assault was committed in
the presence of a minor.
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MITIGATING FACTORS:

1. The assault was de minimis and there is no other known act of
violence by the defendant against the victim.

2. The incident involved mutual combat and the combatants were of
equal or nearly equal size or combat capabilities.

3. The defendant acted in self-defense or the defense of others.

Violation Of Protection Order (GM, RCW 26.50.110)

ELEMENTS:

1. That defendant violated the provisions of a valid protection order
that excluded him/her from a residence, workplace, school, or day
care or a provision that restrained him/her from committing acts of
domestic violence or having contact with victim, victim's children, or
members of vicitimds househol d

2. That the defendant knew of the existence of the protection order;
and
3. That the acts occurred in Snohomish County.

REQUIRED DOCUMENTS:
1. Certified copy of protection order.

2. Certified copy of return of service (unless order states that
respondent appeared and service is not required).

MAXIMUM PENALTY: 365 days and $5,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 with all but 0 to 5 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.

Second Offense: 365 with all but 10 to 30 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.

Third Offense: 365 with all but 30 to 180 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.
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0.

CONDITIONS OF PROBATION:

No criminal violations, no contact with the victim or further violations of the
order. Other conditions may be recommended as appropriate.

NOTE: VPO may be charged as felony. Pursuant to RCW 26.50.110(4),
an assault or any conduct that is reckless and creates a substantial risk of
death or serious physical injury that is a violation of order is a Class C
felony. Also, pursuant to subsection (5) of the statute, a VPO is a Class C
felony if offender has at least 2 previous convictions for violating various
court orders (see statute). A District Court DPA should consult with a
felony DPA before sending charge to a felony unit.

Harassment (GM, RCW 9A.46.020)

ELEMENTS:
1. The defendant knowingly threatened:
a. to cause bodily injury immediately or in the future to
another, or
b. to cause physical damage to the property of the another, or
C. to subject another to physical confinement or restraint, or
d. maliciously to do any act which was intended to substantially
harm another with respect to his/her physical or mental
health or safety; and
2. The words or conduct of the defendant placed the person

threatened in reasonable fear that the threat would be carried out;
3. The defendant acted without lawful authority; and
4. The acts occurred in Snohomish County.
MAXIMUM PENALTY: 365 days and $5,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 with all but 0 to 5 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.

Second Offense: 365 with all but 10 to 30 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.
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Third Offense: 365 with all but 30 to 180 days suspended for 2 years
(depending on facts); $5,000 fine with all but $300 suspended.

NOTE: Harassment may be charged as a felony. Harassment is a class
C felony if:

1. the person has previously been convicted of a crime of DV
harassment or harasses a person specifically named in a no-
contact or no-harassment order; or

2. the person harasses by threatening to kill someone.

A District Court DPA should consult with a felony DPA before sending
charge to a felony unit.

P. Reckless Endangerment And Firearm Violations (GM or M, 9A.36.050;
RCW 9A.41)

ELEMENTS: (GM, RCW 9A.52.070)
1. Defendant acted recklessly;

2. Conduct created a substantial risk of death or serious physical
injury to another person.

MAXIMUM PENALTY: 365 days and $5,000 fine.
MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: Maximum penalty suspended for 2 years on the following
conditions:

1. $150 fine, restitution (if appropriate);

2. No criminal violations;
3. No contact with victim and family (if appropriate); and
4. Forfeiture of the firearm, with written order (if appropriate).

Second Offense: 1 year SCC, all but 15-30 days suspended for 2 years
on the following conditions:

1. $250 fine, restitution (if appropriate);
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2. No Criminal violations;
3. No contact with victim and family (if appropriate); and
4, Forfeiture of the firearm, with written order (if appropriate).

Third Offense: 1 year SCC, all but 90 days suspended for 2 years on the
following conditions:

1. $350 fine, restitution (if appropriate);

2. No criminal violations;
3. No contact with victim and family (if appropriate); and
4. forfeiture of the firearm with written order (if appropriate).

NOTE: Some cases filed by officers as firearms violations may be more
appropriately charged as felonies. Consult with the lead DCU attorney
when in doubt.

Q. Malicious Mischief i Third Degree (GM or M, RCW 9A.48.090)

ELEMENTS:

1. Knowingly and maliciously caused physical damage to the property
of another in a an amount exceeding $50, but not exceeding $250
(gross misdemeanor); or

2. Wrote, painted or drew an inscription, figure or mark of any type on
a public structure or real or personal property owned by another
person without the express permission of the owner or operator of
the property (gross misdemeanor); or

3. Knowingly and maliciously caused physical damage to the property
of another in an amount not exceeding $50(misdemeanor); and

4, Acts occurred in Snohomish County, Washington

MAXIMUM PENALTY: For GM: 365 days in jail and $5,000 fine plus costs
and assessments. For M: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTIES: None.
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STANDARD SENTENCING RECOMMENDATION:

First Offense: 90(M) or 365(GM) days jail, all suspended for 2 years on
the following conditions:

1. $150 fine, restitution (if any);
2. No criminal violations; and
3. No contact with victims (if appropriate).

Second Offense: 90(M) or 365(GM) days jail. all but 0-5 days suspended
on the following conditions:

1. $300 fine, restitution (if any);
2. No criminal violations; and
3. No contact with victims (if appropriate).

Third Offense: 90(M) or 365(GM) days jail, all but 15-30 days suspended
on the following conditions:

1. $300 fine, restitution (if any);

2. No criminal violations; and

3. No contact with victims (if appropriate).
Note: Indicate if this is a DV charge.

Theft Third Degree (GM, 9A.56.050) and Possession Of Stolen Property
Third Degree (GM, 9A56.140)

THEFT 3 ELEMENTS:

1. The defendant wrongfully obtained or exerted unauthorized control
over or by cover or aid of deception obtained control over, or
appropriated lost or misdelivered property or services of another;

2. The value of the goods or services do not exceed $250 in value;

3. The defendant intended to deprive the other person of the property
or services; and

4. The acts occurred in Snohomish County, Washington.
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POSSESSION OF STOLEN PROPERTY 3 ELEMENTS:

1. The defendant knowingly received, retained, possessed,
concealed, or disposed of stolen property not exceeding $250 in
value;

2. The defendant acted with knowledge that the property had been
stolen;

3. The defendant withheld or appropriated the property to the use of
someone other than the true owner or person entitled thereto; and

4, The acts occurred in the Snohomish County, Washington.
MAXIMUM PENALTY: 365 days jail, $5,000 fine.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days suspended for two years on the following
conditions:

1. $150 fine;
2. Restitution (if appropriate); and
3. No criminal violations

Second Offense: 365 days, all but 2 days suspended for two years on the
following conditions:

1. $250 fine;
2. Restitution (if appropriate); and
3. No criminal violations

Third Offense: 365 days, all but 30 days suspended for two years on the
following conditions:

1. $350 fine;
2. Restitution (if appropriate); and
Snohomi sh County Prosecuting Attorneyds Office
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3. No criminal violations

Criminal Trespass 1_First Degree (GM, 9A.52.070)

ELEMENTS:

1. Knowingly enter or remain in a building;

2. Knowledge that the entry or remaining was unlawful; and
3. Acts occurred in Snohomish County, Washington.

MAXIMUM PENALTY: 365 days in jail and $5,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days jail, all but 0-3 days suspended on the following
conditions:

1. $300 fine, restitution (if any);
2. No contact (if appropriate); and
3. No criminal violations.

Second Offense: 365 days jail, all but 7-15 days suspended on the
following conditions:

1. $500 fine, restitution (if any);
2. No contact (if appropriate); and
3. No criminal violations.

Third Offense: 365 days jail, all but 30-60 days suspended on the
following conditions:

1. $500 fine, restitution (if any);
2. No contact (if appropriate); and

3. No criminal violations.

Snohomi sh County Prosecuting Attorneyds Office
Charging and Disposition Standards

Page 69



NOTE: Indicate if this is a DV charge. If DV, this is a loss of firearm
charge.

Criminal Trespass Second Degree (M, RCW 9A.52.080)

ELEMENTS:

1. Knowingly enter or remain in or upon premises of another [under
circumstances not constituting criminal tress in first degree];

2. Knowledge that the entry or remaining was unlawful; and
3. Acts occurred in Snohomish County, Washington.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None
STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days jail, all but 0-3 days suspended on the following
conditions:

1. $150 fine, restitution (if any);

2. Restitution (if any);

2. No contact (if appropriate); and
3. No criminal violations.

Second Offense: 90 days jail, all but 1-10 days suspended on the
following conditions:

1. $300 fine, restitution (if any);
2. Restitution (if any);
3. No contact (if appropriate); and

4. No criminal violations.
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Third Offense: 90 days jail, all but 10-30 days suspended on the following
conditions:

1. $500 fine, restitution (if any);

2. Restitution (if any);

3. No contact (if appropriate); and
4. No criminal violations.

NOTE: Indicate if this is a DV charge under RCW 10.99.020.

uU. Resisting Arrest (M, RCW 9A.76.040)

ELEMENTS:

The defendant resisted or attempted to resist a peace officer from lawfully
arresting him/her.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days jail, all but 0-5 days* suspended for 1 year on
following conditions:

1. $150.00 fine; and
2. No criminal violations.

Second Offense: 90 days jail, all but 3-10 days suspended for 2 years on
following conditions:

1. $250.00 fine; and
2. No criminal violations.

Third Offense: 90 days jail, all but 30 days suspended for 2 years on
following conditions:

1. $500.00 fine; and
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2. No criminal violations.

NOTE: In egregious cases using significant force against the officer, more
jail time may be appropriate.

Obstructing (GM, 9A.76.020)
ELEMENTS:

The defendant willfully hinders, delays, or obstructs any law enforcement
officer in the discharge of his/her official powers or duties.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days jail, all suspended for 1 year on following
conditions:

1. $150.00 fine; and
2. No criminal violations.

Second Offense: 365 days in jail, all but 2-30 days suspended for 1 year
on the following conditions:

1. $250.00 fine; and
2. No criminal violations.

Third Offense: 365 days in jail, all but 15-90 days suspended for 2 years
on the following conditions:

1. $350.00 fine; and

2. No criminal violations.
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W. Refusal To Give Information Or Cooperate/Refusal To Obey Law
Enforcement Officer (M, RCW46.61.020, RCW 46.61.021)

REFUSAL TO GIVE INFORMATION ELEMENTS:

1. That the defendant, in Snohomish County, Washington;

2. while operating or in charge of a vehicle;
3. when requested or signaled by a police officer:
a. did refuse to give his/her name and address and the name
and address of the owner of such vehicle, or
b. gave a false name and address, or
C. did refuse or neglect to stop, or
d. did refuse to produce the certificate of license registration of

such vehicle, insurance identification or vehicle license.
REFUSAL TO OBEY LAW ENFORCEMENT OFFICER ELEMENTS:

1. That the defendant, in Snohomish County, Washington;

2. While operating or in charge of a vehicle;
3. When requested or signaled by a police officer:
a. did refuse to stop, or
b. did refuse to identify him or herself, or
C. did refuse to give his/her current address, or
d. did refuse to sign an acknowledgement or receipt or notice

of infraction.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days, all suspended for 1 year on the following
conditions:

1. $150 fine; and

2. No criminal violations.
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Second Offense: 90 days, suspended for 1 year on the following
conditions:

1. 1 day jail;

2. $250 fine; and

3. No criminal violations.

Third Offense: 90 days, suspended for 1 year on the following conditions:
1. 5-10 days jail, all remaining time suspended;

2. $250 fine; and

3. No criminal violations.

X. Minor In Possession GM RCW 66.44.270(2)(a)

ELEMENTS:

It is unlawful for any person under the age of twenty-one to possess,
consume, or otherwise acquire any liquor in Snohomish County.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

First Offense: 365 days suspended for two years on the following
conditions:

1. $100 fine; and
2. No criminal or other alcohol violations.

Second Offense: 365 days suspended for two years on the following
conditions:

1. $200 fine; and

2. No criminal or other alcohol violations.
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Third Offense: 365 days suspended for two years on the following
conditions:

1. 3 days jail;

2. $100 fine; and

3. No criminal or other alcohol violations.

NOTE: For people without any criminal history, this office will generally
agree that if the defendant can prove successful completion of

alcohol/drug information school, this office will dismiss the case.

Minor Purchasing Or Attempting To Purchase Liquor (M, RCW 66.44.290)

ELEMENTS:

1. That the defendant, in Snohomish County, Washington;
2. Under the age of 21; and

3. Purchased or attempted to purchase liquor.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION:

NOTE: RCW 66.44.290 states that a minimum fine or bail forfeiture of
$250 shall be imposed and any sentence requiring community restitution
shall require not fewer than twenty-five hours of community restitution.
First Offense: Defer 1 year on the following conditions:

1. $250 fine; and

2. No criminal or other alcohol violations.

Second Offense: Defer 1 year on the following conditions:

1. 1 day in jail/89 days suspended;

2. $250 fine; and
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3. No criminal or other alcohol violations.

Third Offense: Defer 1 year on the following conditions:
1. 3 days SCC;

2. $300 fine; and

3. No criminal or other alcohol violations.

Z. Minor _Exhibiting The Effects Of Having Consumed Liquor (M,
66.44.270(2)(b))

ELEMENTS:

1. That the defendant, in Snohomish County;

2. Under the age of 21,

3. In a public place or in a motor vehicle in a public place; and
4, exhibited effects of having consumed liquor.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION:

The penalties are the same as for MINOR IN POSSESSION except that
since this is a misdemeanor, no more than 90 days should be suspended

and the period of suspension is only for 1 year.

AA. Possession Of Drug Paraphernalia (M, RCW 69.50.412 or SCC
10.48.020)

SNOHOMISH COUNTY CODE ELEMENTS:

1. That the defendant, in Snohomish County, Washington;

2. used or possessed with intent to use;

3. an item of drug paraphernalia to plant, propagate, cultivate, grow,
harvest, manufacture, compound, convert, produce, process,

prepare, test, analyze, pack, repack, store, contain, conceal, inject,
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ingest, inhale, or otherwise introduce into the human body a
controlled substance.

RCW 69.50.412 is almost identical to the SCC, but it does not have the

Apossessed with intent to useo | anguage

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION:

NOTE: Per RCW 69.50.425, A A person wh o i s
misdemeanor violation of any provision of this chapter shall be punished
for not less than twenty-four consecutive hours, and by a fine of not less
than two hundred fifty dollars. On a second or subsequent conviction, the
fine shall not be | ess than five
State law pre-empts the county code for punishment of this offense.
Therefore, the penalty for conviction under the county code is the same as
the penalty under the RCW.

First Offense: 90 days imposed with 89 days suspended for two years on
the following conditions:

1. $1000 fine imposed with $750 suspended;
2. No alcohol or drug violations; and
3. Inactive probation.

Second Offense: 90 days imposed with 89 days suspended for two years
on the following conditions:

1. $1000 fine imposed with $500 suspended;
2. No alcohol or drug violations; and
3. Inactive probation.

Third Offense: 90 days imposed with 80-89 days suspended for two years
on the following conditions:

1. $1000 fine imposed with $500 suspended;

2. No alcohol or drug violations;
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BB.

3. Drug evaluation and follow up; and

4, Inactive probation.

NOTE: For people without any criminal history, this office will generally
agree that if the defendant can prove successful completion of

alcohol/drug information school the State will dismiss the case.

Possession Of A Controlled Substance: Marijuana (M, 69.50.401(e))

ELEMENTS:
1. That the defendant, in the Snohomish County, Washington;

2. did unlawfully possess a controlled substance, to-wit: marijuana, in
a quantity of 40 grams or less.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
STANDARD SENTENCING RECOMMENDATION:

NOTE: Per RCW 69.50.425, A A person wh o i s
misdemeanor violation of any provision of this chapter shall be punished
for not less than twenty-four consecutive hours, and by a fine of not less
than two hundred fifty dollars. On a second or subsequent conviction, the
fine shall not be |l ess than five
that while you can suspend or defer part of the sentence you cannot
suspend or defer the mandatory minimum unless the court makes specific
findings.

First Offense: 90 days imposed with 89 days suspended for two years on
the following conditions:

1. $1000 fine imposed with $750 suspended;
2. No alcohol or drug violations; and

3. Inactive probation.
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Second Offense: 90 days imposed with 89 suspended for two years on
the following conditions:,

1. $1000 fine imposed with $500 suspended;
2. No alcohol or drug violations; and
3. Inactive probation.

Third Offense: 90 days imposed with 80-89 days suspended for two years
on the following conditions:

1. $1000 fine imposed with $750 suspended;

2. No alcohol or drug violations;
3. Drug evaluation and follow up; and
3. Inactive probation.

NOTE: For people without any criminal history, this office will generally
agree that if the defendant can prove successful completion of
alcohol/drug information school, the case will be dismissed.

CC. Vehicle Prowling 2nd Degree (GM, 9A.52.100)

ELEMENTS:

1. The defendant, in Snohomish County, Washington;

2. with intent to commit a crime against a person or property therein;
and
3. did enter or remain in a vehicle other than a motor home, or a

vessel equipped for propulsion by mechanical means or sail which
has a cabin equipped with permanently installed sleeping quarters
or cooking facilities.

MAXIMUM PENALTY: 90 days in jail and $1,000 fine plus costs and
assessments.

MINIMUM PENALTY: None.
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STANDARD SENTENCING RECOMMENDATION:

First Offense: 1 year in jail suspended for 2 years on the following
conditions:

1. 0-10 days in jalil;

2. $250.00 fine;

3. restitution (if appropriate); and
4. no criminal violations.

Second Offense: 1 year in jail, all but 10-30 days suspended for 2 years
on the following conditions:

1. $350.00 fine;
2. restitution (if appropriate); and
3. no criminal violations.

Third Offense: 1 year in jail, all but 30-180 days suspended for 2 years on
the following conditions:

1. $450.00 fine;
2. restitution (if appropriate); and
3. no criminal violations.

DD. Prostitution Or Patronizing A Prostitute (M, RCW 9A.88.030 or
RCW.88.110)

ELEMENTS OF PROSTITUTION, RCW 9A.88.030:
1. The defendant, in Snohomish County, Washington;

2. Engages or agrees or offers to engage in sexual conduct with
another person in return for a fee.

ELEMENTS OF PATRONIZING A PROSTITUTE, RCW 9A.88.110:

1. The defendant, in Snohomish County, Washington;
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2. Pursuant to a prior understanding, pays a fee to another person as
compensation for such person or a third person having engaged in
sexual conduct with the defendant; or

3. Pays or agrees to pay a fee to another person pursuant to an
understanding that in return therefore such person will engage in
sexual conduct with the defendant; or

4. Solicits or requests another person to engage in sexual conduct
with the defendant in return for a fee.

MAXIMUM PENALTY: 90 days in jail and $250 fine plus costs and
assessments.

MINIMUM PENALTY: None.

STANDARD SENTENCING RECOMMENDATION:

First Offense: 90 days suspended or deferred and $250 fine.

Second Offense:  3-10 days jail and $500 fine.

Third Offense: 30-90 days and $700 fine.
NOTE: A condition of all suspended sentences should be that the defendant
gets a private test for HIV and provides proof of testing to the court or probation
as well as an acknowledgement that the defendant has received the results, has

reviewed them, and understands them. (Under State privacy laws, the results of
the test will not be shared with the court, probation, or prosecutor).
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9.00

CHAPTER NINE

SUPERIOR COURT CHARGING AND DISPOSITION STANDARDS

INTRODUCTION

9.01

These Standards are intended to govern the charging and disposition of cases in
Superior Court. Cases prosecuted under the Juvenile Justice Act are addressed
in Chapter 10, although some of the standards set forth in this chapter do apply
to juvenile court cases.

Incorporated into these Guidelines are all of the Standards set forth in Chapters
One through Five. In the event of a conflict between a Standard in this Chapter
and a Standard in any other Chapter, the Standard of this Chapter shall be
applied to a case in Superior Court.

These Standards incorporate by reference all relevant provisions of the
Sentencing Reform Act (SRA). See RCW 9.94A. All Deputy Prosecutors are
expected to be completely familiar with the Act and its legislative amendments
from year to year. For instance, alternatives to confinement will vary from year to
year, depending upon statutory changes as well as local sentencing alternative
resources. Deputy prosecutors must remain aware of SRA changes as well as
local sentencing resources.

Felony referrals are received from law enforcement agencies and are reviewed

by Deputy Prosecutors . Some referrals are identifi

may be charged into Everett District Court to allow additional time for the police
TO continue or complete their investigation. All referrals may be charged,
declined, or returned for follow-up investigation. Charging options addressed
within these guidelines include cases that follow typical charging practices,

expedited cases, CHART Court ( goroseautiork n o wn

diversion, and declines.

FOLLOW-UP REQUESTS AND DECLINES

A. Deadline cases, SAU and Violent Cases

A fdeadlinedo case is one i n wlustody
or substantial bail has been set following a preliminary appearance. When
a court sets bail before charges are filed, it will set a deadline for filing
charges. The defendant will be released and bail exonerated if charges
are not filed prior to the deadline. CrRLJ 3.2.1.
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When additional information or investigation is necessary to make a
reasoned and informed filing decision, a request for investigation shall be
sent to the submitting law enforcement agency. The time allowed for
completion of the request will depend upon whether there is a filing
deadline in the case, whether the request calls for crime laboratory
analysis, and other considerations. For cases without a filing deadline,
generally, the first request shall allow three weeks for completion; if a
second request is necessary, an additional two weeks for completion. If
the requested information is essential to charge and has not been
received after the second request, the case shall be declined.

Non-deadline Property Cases

When additional information or investigation is necessary to make a
reasoned and informed filing decision and the suspect is not in custody,
the case shall be declined. The decline notice shall list all the deficiencies
that prevent the case from being charged. Examples of information that is
necessary to the charging decision include: a signed stolen report for
motor vehicle theft; evidence that the suspect knew the item was stolen for
PSP; evidence of value for theft, PSP or malicious mischief; a written
statement from the victim; a copy of any search warrant documents; and
reports from all officers who played a significant part in the investigation,
including arrest of the suspect. The declined case shall be re-opened if it
is resubmitted with all the deficiencies listed in the decline notice
corrected. When additional information or investigation is not necessary
for the charging decision, but will be needed if the case proceeds to trial,
the charging Deputy Prosecutor shall charge the case and shall send a

ANeeded for Trial o request. Gener al

be completed within 30 days. If the request is not completed timely, the
trial Deputy Prosecutor shall re-evaluate the case to determine whether
the charge should be reduced or dismissed without prejudice.

Non-deadline Drug Cases

When additional information or investigation is necessary to make a
reasoned and informed filing decision, and the suspect is not in custody,
the case shall be declined. The decline notice shall list all the deficiencies
that prevent the case from being charged. The declined case shall be re-
opened, if it is resubmitted with all the deficiencies listed in the decline
notice corrected. If the only missing information in an otherwise
chargeable case is the laboratory test result, then the charging Deputy
Prosecutor shall prepare the charging paperwork, leaving a space to insert
the laboratory result in the affidavit of probable cause. The charging
Deputy Prosecutor shall send a request for the laboratory test result and a
Temporary Decline Notice. Upon receipt of a positive laboratory test
result report, the case shall be re-opened and filed. When additional
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information or investigation is not necessary for a charging decision, but

will be needed if the case proceeds to trial, the charging Deputy

Prosecutor s h al | charge the case and shall !
request. Generally, a fiNeeded for Tri a
30 days. If the request is not completed timely, the trial Deputy

Prosecutor shall re-evaluate the case to determine whether the charge

should be reduced or dismissed without prejudice.

D. Procedure 1 reconsideration of decline

The Deputy Prosecutor shall set forth on a decline form the specific
reasons for declining a case. A copy of the decline form shall be given to
the officer who referred the case. If the officer is not satisfied with the
decision after discussing it with the Deputy Prosecutor assigned to the
case, the Deputy Prosecutor shall advise the officer that the decision may
be addressed with the lead deputy in charge of the unit in question, an
Assistant Chief, and the Chief Criminal Deputy, in that order. The
Prosecuting Attorney will personally review any decline at the request of a
Chief of police or the elected Snohomish County Sheriff.

E. Notice to Victim

The victim or victim's family, if the victim is deceased, normally shall be
notified of

any decline of a violent or sex crime. When practical, other victims should
be notified when a case is declined. See 8§85.04.

F. Concurrent Federal Jurisdiction

Generally, the U.S. Attorneyods Office
concurrent jurisdiction and when federal prosecution offers a greater

penalty, such as when a convicted felon commits a new felony with a
firearm. When the U.S. Attorneyos Offi
court regarding the same incident, generally, this office shall decline to file

charges or shall dismiss charges in State court.

9.02 EXPEDITED CRIMES

The Snohomi sh County Prosecutor 0s Oof fice
accountable for their crimes. The Office also acknowledges that some offenses
have a relatively minor impact on victims and the public. Traditional prosecution
for such offenses may involve substantial expense for jury trials and lengthy
incarceration. The Office recognizes that criminal justice resources are
increasingly scarce and often subject to competing interests. Accordingly,
certain felonies wi.lblThebeecasésewdlbe dnargeddn cr i me
Everett Di strict Court as the felony offe
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criminal behavior, but disposed of by a guilty plea to a lesser misdemeanor
offense. A defendant so charged will be required to plead guilty to one or more

gr oss

mi sdemeanors and to join in the

A. Eligible Non-Drug Offenses

1.

Theft or possession of stolen property with a total value of less than
$1000.00, except:

a. from the person, or
b. as part of a business enterprise, or
C. when the property possessed was stolen in a robbery or

residential burglary and circumstances exist which give
probable cause to believe that the defendant committed the
robbery or burglary, or

d. when the property possessed was stolen in more than one
criminal incident spanning more than one 12 hour period, or
e. when the property possessed or stolen was a firearm.

Check or credit card forgery with a total face amount of less than
$1000.00 for all forged instruments and when only one identity is
involved.

Credit card theft when the possession involves the cards or
identification of one person only.

Identity theft when the total loss is less than $1000.00, only one
identity was involved, and the victim is a relative.

Unlawful issuance of a bank check in an amount less than
$1000.00.

Taking a Motor Vehicle when the vehicle was abandoned within 24
hours of theft, when no stripping or substantial damage occurred
(whether by defendant or any intervening actor), and when there is
no evidence of intent to permanently deprive.

Vehicle prowling in the first degree or burglary of a fenced area,
open garage or carport, unless property in excess of $1000.00
value is taken or damaged, or when entry into the vehicle, fenced
area, open garage or carport was for a purpose other than theft.
Malicious destruction of property when the value of the property is
reduced by less than $1000.00.

B. Non-Druqg Offenders Who Are Eligible

To be eligible for an expedited offer on a non-drug charge, an offender
must meet the criteria below.

1.

Snohomi sh

No prior adult or juvenile felony convictions within five years from
the commission of the current offense; and
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2. No more than three misdemeanor convictions within five years from
the commission of the current offense (NVOL, DWLS 3, and MIP
shall not be counted); and

3. No other pending charged felony or uncharged felony for which
there is probable cause; and

4, Never participated in a Diversion Program or in Drug Court on a
felony; and
5. Never entered a guilty plea to an expedited crime.

C. Eligible Drug Offenses

1. Possession of less than 100 grams (dry weight) of marijuana,
including leaf and stems, or fewer than 12 plants, even if there is
evidence of intent to deliver.

2. Possession of 100 to 250 grams (dry weight) of marijuana,
including leaf and stems, or personal use amounts of psilocyn or
psilocybin, when there is insufficient reliable evidence of dealing.

3. Prescription forgery or fraud, when there is insufficient reliable
evidence of dealing.

4, Possession of 1.0 gram or less, without packaging of any controlled
substances such as heroin, cocaine, methamphetamine, MDMA
(Afecstasyo), a n ddangdrdusedrugsnwehenchere isc s or
insufficient reliable evidence of dealing.

5. Possession of 1 to 25 tablets or capsules of unlawfully possessed
prescription drugs (except oxycodone), regardless of weight or
percentage of content, when there is insufficient reliable evidence
of dealing.

6. Possession of 10 pills or less of oxycodone (brand name
Oxycontin), when there is insufficient reliable evidence of dealing.

D. Druqg Offenders Who are Eligible

To be eligible for an expedited offer on a drug charge, an offender must
also meet the criteria below.

1. No other pending charged felony or uncharged felony for which
there is probable cause; and
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2. No more than two previous felonies expedited to misdemeanor
dispositions or disposed through Drug Court or a Diversion program
within one year from the instant offense; and

3. No more than three previous felonies expedited to misdemeanor
dispositions or disposed through Drug Court or a Diversion
program.

Charge Selection

Expedited crimes should be charged as the applicable felony. If the
conduct involved does not constitute a felony, the case should be
declined in favor of municipal prosecution or filed as a misdemeanor in
the appropriate District Court division. If the defendant does not accept
the offer in an expedited case, the Deputy Prosecutor shall be prepared to
prosecute the case in Superior Court as the applicable felony.

Venue
All expedited crimes will be filed in Everett District Court.

Demand for Preliminary Hearing

Defense demand for a preliminary hearing will constitute rejection of the
expedited offer. The case will be re-filed as the appropriate felony in
Snohomish County Superior Court.

Discovery

Upon first appearance on the charge in Everett District Court, copies of all
discoverable material shall be delivered to the defense attorney as soon
as the identity of the defense attorney can be determined.

Disposition

These policies determine the offer made to the defendant in return for a
plea of guilty to an expedited offense. That offer will be provided to the
defense in writing as soon as possible after the case is filed. The defense
shall be advised that if the defendant does not enter a guilty plea to the
indicated misdemeanor(s) or gross misdemeanor(s) and agree to the
sentence recommendation by the felony dismissal date, the case will be
re-filed as the appropriate felony into Snohomish County Superior Court.
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Charge Reduction of Expedited Felony Crimes

The following charge reductions shall be made in exchange for a

guilty plea in expedited cases:

Poss. Stolen Property 2: Attempted Poss. Stolen Property 2.

Theft 2: Attempted Theft 2.

Forgery: Attempted Forgery.

Identity Theft 2: Attempted Identity Theft 2.

Taking Motor Vehicle 2: Attempted TMV 2.

U.I.B.C.. Attempted U.I.B.C.

Malicious Mischief 2: Attempted Malicious Mischief 2.

Vehicle Prowl 1: Attempted Vehicle Prowl 1.

Second Degree Burglary: Criminal Trespass 1 and Theft 3.

Poss. Of Contr. Substance: Soliciting Poss. of Contr.

Substance.

K. Prescription Forgery/Fraud:  Soliciting Poss. of Contr.
Substance.

S@~ooo0oTy

— —

The fnattemptedo felony cri me |
any future charging decisions, Deputy Prosecutors can recognize
when a defendant has received the benefit of an expedited
disposition.

Number of Counts

Ordinarily, the defendant will be charged initially with one felony
and will be expected to plead guilty to one misdemeanor. An
exception applies when there is convincing admissible evidence
that DUI or In Physical Control was a part of the felony crime. In
that case, the defendant will be required to plead guilty to an
additional charge of DUI or In Physical Control as part of the
agreed disposition.

Defendant Responsibility

The defendant must admit in writing to all elements of the reduced
charge(s). The State will not accept an Alford plea to an expedited
offense.

Sentence Recommendations

The sentence recommendation for an expedited crime shall not
exceed the SRA sentencing range applicable to the offense, had it

been charged as a felony. Normally, the sentence
recommendation shall include:
a. suspended sentence with two years probation,
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b. $1000.00 total financial obligation to the court, and
(o} restitution and a condition of no law violations.

Normally, the State will not recommend any jail time imposed, but
it is within the discretion of the charging DPA to recommend it. In
addition, it is within the discretion of the charging DPA to
recommend crime-related prohibitions and treatment conditions.

9.03 PRE-PROSECUTION DIVERSION

"Pre-Prosecution Diversion" means a program through which a person is held
accountable for the commission of a felony without there being formal
adjudication, based upon that person's voluntary entry into the program and
voluntary compliance with specified conditions. The program is designed to:

A. address crimes that are caused by an underlying behavioral or mental
health problem that is treatable within a three-year period,

B. work with offenders who are amenable to change, and
C. assure complete restitution for victims.

Entry into the program is controlled solely by the office of the Prosecuting
Attorney, based on the criteria below. Only offenses for which there is sufficient
evidence to meet the evidentiary standard 2.00(B) shall be referred to the
diversion program for consideration. To meet this standard, the Deputy
Prosecutor shall not count the anticipated confession of the defendant which is
obtained as part of the diversion contract. If the offender is rejected as
unsuitable to enter into a diversion contract or is terminated for unsatisfactory
performance of the diversion contract, the Deputy Prosecutor shall prosecute the
applicable felony offense in Superior Court.

Upon receipt of an offer to be evaluated for the program, an offender is given
access to an attorney to assist in the decision whether to accept the diversion
offer and if the offer is accepted, to be present at the signing of the diversion
contract. To be accepted into the diversion program, an offender must consult
with his/her own counsel regarding the legal aspects of the case and about the
legal implications of the Pre-Prosecution Diversion Program. Upon receipt of
notice of representation, the Prosecutords
with the relevant police reports. A diversion counselor evaluates the offender for
the program, and if found acceptable, an offer to enter the program is made. If
the offender accepts the offer, a diversion contract outlining the requirements and
conditions of the program is signed by the offender after it has been thoroughly
reviewed by the offender and his/her counsel. The contract requires that the
offender sign an admission of all the elements of the offense at the time the
contract is signed. This admission may be used against the offender in court if
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the offender is terminated from the program for unsatisfactory performance of the
diversion contract. Upon signing a diversion contract, an Information charging
the offense in question is filed, along with a speedy trial waiver for the expected
duration of the contract.

If an offender is terminated from diversion for unsatisfactory performance, the
offense is prosecuted in Superior Court. Readmission into the diversion program
after termination for unsatisfactory performance is an exception to these
Standards, and requires the approval of the unit lead DPA and the head
counselor of the program. If the offender satisfactorily completes the diversion
contract, the Information is dismissed.

A. Eligible offenders

1. The offender must admit guilt and accept moral responsibility for
the offense and for future improvement in behavior. An initial oral
denial of guilt to police does not make the offender ineligible for the
program, but a written denial of guilt to police does. The offender
must, as part of the diversion contract, admit to all of the elements
of the offense alleged.

2. Within ten years preceding the current offense date, the offender
must not have been sentenced for an adult felony or been in
custody for an adult felony conviction.

3. The offender must not have participated previously in this Pre-
Prosecution Diversion Program or any other adult felony diversion
program.

4, The offender must not have a conviction for an expedited crime

which occurred within five years of the current offense date.

5. The offender must not have three or more non-traffic misdemeanor
or gross misdemeanor convictions within five years preceding the
current offense date.

6. The offender must not have been adjudicated for two or more
juvenile felonies committed when the person was 15 years or older.
At least one of the felonies must have occurred within five years of
the current offense date.

7. Within five years preceding the current offense date, the offender

must not have been committed for a criminal offense in a bureau of
juvenile rehabilitation institution or in an out-of-state equivalent,.
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10.

The offender must not have a pending felony charge for which
there is probable cause.

If there is restitution owing for the offense, the offender must not
include that restitution in a bankruptcy petition (either Chapter 7 or
Chapter 13).

The offender must not be an undocumented resident because the
offender must be able to be fully and legally employed, and have
their legal employment verified. These parameters are important
so that the offender can afford to pay the costs of the program and
pay restitution.

Excluded Offenses

Diversion is not available for the following crimes:

1.
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Violent offenses, as defined in RCW 9.94A.030. But see standard
for diversion of felony domestic violence offenses, 9.14(F).

Vehicular Assault, Hit and Run, and Eluding a Pursuing Police
Vehicle.

Any controlled substance violation with the exception of prescription
forgeries.

Theft in the First or Second Degree when the defendant abused a
professional degree or equivalent expertise, e.g., C.P.A., lawyer,
etc.

Sexual assaults, except Rape of a Child 3 and Child Molestation 3
cases in which:

a. the victim is 14-15 years old at the time of the offense; and

b. the offender is 18-23 years old at the time of the offense;
and

C. there is some indication of a broader relationship between
the victim and the offender; and

d. the victim does not oppose diversion; and

e. the offender did not force or drug the victim, or provide
alcohol to incapacitate the victim; and

f. the offense did not occur when the offender was in a
supervisory-type position over the victim; and

g. the offender stipulates to the police reports in addition to
providing a written confession; and

h. the offender completes a psychosexual evaluation by a

certified treatment provider deemed acceptable to the State,
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and agrees to follow through with the recommended
treatment; however,

I. if the psychosexual evaluation suggests that the offender is
sexually deviant, or predatory, the offender will not be
eligible for diversion, and

g. the offender must refrain from criminal activity during the
program, including sexual contact with the victim.

Residential burglaries, except when the victim is a relative and the
victim prefers the diversion program rather than prosecution.

Any crime in which the victim is a member of a vulnerable
population, e.g., the elderly, the developmentally disabled, etc.

Criteria for Diversion Offer

A Diversion counselor meets with the offender and assesses whether the
Diversion Program is the best available alternative for the disposition of
the case based upon the following general considerations.

Positive Considerations

1.

Likelihood the offender suffers from mental illness or psychological
abnormality related to his/her crime and for which treatment is
available.

Likelihood the crime was significantly related to any other situation
which would be subject to change by participation in a Diversion
Program.

Likelihood that prosecution may cause extraordinary and undue
harm to the defendant.

Likelihood that the arrest has already served as a desired deterrent.

Likelihood that the needs and interests of the victim and society are
served better by Diversion.

Probability that the offender does not present substantial danger to
others.

Voluntary acceptance of the offered alternative by the offender.

The offender should live within the area which makes close
supervision by the Diversion Program feasible.
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9. The offender must be willing to make full restitution to the victim(s)

of the offense(s).
E. Negative Considerations

1. History of physical violence.

2. History of antisocial conduct indicating such conduct has become
an ingrained part of the defendant's lifestyle.

3. Any special need to pursue criminal prosecution to discourage
others.

4, The offender has a prior adult felony conviction.

5. The offender has three or more non-traffic misdemeanor or gross
misdemeanor convictions.

6. The offender has been adjudicated for a juvenile felony offense
which was committed when the offender was 15 years or older.

7. Victims or witnesses are not likely to be available to testify in the
event of the offender's rejection or termination from Diversion.

8. The offender is untruthful during the evaluation process. (Offenses
falling outside this criterion may be considered at the discretion of
the deputy who shall gain approval of the Chief Criminal Deputy or
Assistant Chief prior to entering the defendant into the diversion
program).

9.04 FILING

A. The Everett District Court should be the only District Court in which a
felony is filed. Felonies should only be filed in Everett District Court when:

1.

2.

Snohomi sh

the case is being handled as an expedited crime;

when there are specific evidentiary reasons for a preliminary
hearing to be held; or

when the investigation is incomplete, but the dangerousness of the
offense or the likelihood that the defendant will not appear for court
if released, indicates that a charge is necessary to obtain an arrest
warrant or to retain the defendant in custody.
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B. Felony charges against juvenile offenders shall be filed in Juvenile Court,

exceptwhenaniaut omatic declinedo to adul't
13.04.030. When the fiautomatic decl

charge against a juvenile in adult court, the case shall be handled by the
adult court Felony Unit of the Pr
Unit will assist on the probable cause hearings in Juvenile Court, and as
otherwise requested. Likewise, when there is a discretionary ruling to
decline Juvenile Court jurisdiction in favor of adult court jurisdiction on a
felony charge against a juvenile, the juvenile court charge shall be
di smi ssed and the adul't court Fel
take over prosecution of the case.

C. Superior Court should be used for all other felonies.

D. A case should not be filed if the defendant is to be offered pre-prosecution
diversion. If extraordinary circumstances or statute of limitation concerns
require a charge to be filed before the diversion offer can be made, it
should be filed in Everett District Court and stayed pending completion of
the diversion contract. Upon completion of the contract, the complaint
should be dismissed.

E. When a case has been filed, the filing deputy shall send a case accepted
notice to the submitted law enforcement agency for that agency's
transmittal to all involved police deputies.

9.05 DEADLY WEAPON ALLEGATIONS (See RCW 9.94A.602, 9.94A.470, and
9.94A.533)

A. Definition of Deadly Weapon

Weapons on the statutory list are considered deadly regardless of the
circumstances of their use. State v. Thompson, 88 Wn.2d 546, P.2d 323
(1977). These include firearms and knives with blades longer than 3
inches. A firearm is a deadly weapon even if unloaded or incapable of
being fired. State v. Faust, 93 Wn. App. 373 (1998); State v. Taylor, 74
Wn. App. 111, 125 (1994); State v. Sullivan, 47 Wn. App. 91 (1987); State
v. Newman, 4 Wn. App. 588 (1987).

Any other weapon can be deadly if it has the capacity to inflict death and
is used in a manner that may easily or readily produce death. State v.
Cook, 69 Wn. App. 412, 416-17 (1993); State v. Shilling, 77 Wn. App. 166,
171-72 (1995). This requires that the person manifest an intention to use
the weapon. State v. Gotcher, 52 Wn. App. 350 (1988). A knife with a
blade shorter than 3 inches can be a deadly weapon under this test. State
v. Thompson, 88 Wn.2d 546 (1977). A motor vehicle is not a deadly
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weapon for the purposes of alleging a deadly weapon enhancement.
State v. Shepard, 95 Wn. App. 787 (1999).

Possession of a deadly weapon must be proved beyond a reasonable
doubt. State v. Tongate, 93 Wn.2d 751 (1980). The penalty may be
enhanced even though only an accomplice was armed with the deadly
weapon. The defendant need not know that the accomplice was armed.
State v. Bilal, 54 Wn. App. 778 (1989).

There must be a nexus between the deadly weapon, the defendant and
the crime for the deadly weapon enhancement to stand. State v. Holt
(Div. 1l, filed 1/13/04).

When Alleged - General Provisions

A deadly weapon allegation may be filed when:
1. a conviction on the underlying charge is likely; and

2. there is sufficient evidence to prove that the defendant or an
accomplice was armed with a deadly weapon (such as recovery of
the weapon itself or bullet casings at the scene); and

3. the weapon was used in the commission of the crime or was
present to facilitate the crime..

A deadly weapon allegation shall be filed when it is necessary to
accurately and adequately describe the nature and seriousness of the
def endant 6 s uctc Bae @énaral ChargingrSthndards, Section
2.00(A).

A deadly weapon allegation involving a firearm shall not be filed or shall
be dismissed if objective and reliable evidence indicates that the firearm
was inoperable when used during the commission of the crime. The mere
fact that the firearm was unloaded is not reason to dismiss the deadly
weapon allegation. If the defendant was not personally armed, a deadly
weapon allegation shall not be filed or shall be dismissed if reliable
evidence affirmatively shows that the defendant was unaware that the
accomplice was armed.

If conviction of the crime with the deadly weapon allegation will result in
the defendant being deemed a Persistent Offender with a mandatory life
sentence, see the Persistent Offender standard 9.17.
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Dismissal

Normally, deadly weapon allegations will not be dismissed in return for a
plea of guilty. The correction of errors in the initial charging decision or
the development of proof problems which were not apparent at filing are
factors which may be considered in determining whether to dismiss
deadly weapon allegations. In addition, a dismissal of a deadly weapon
allegation in the interests of justice may be considered, when there is an
agreed plea to the charges originally filed, subject to the exception
standard 1.02. But caseload pressure and the cost of prosecution, without
more, are not sufficient grounds for dismissal. The exception policy shall
be followed before a dismissal of a deadly weapon allegation is offered.

9.06 SENTENCE RECOMMENDATION

A.

Procedure

With the exception of deadline cases and cases for which the offender
score has not been determined, the initial sentencing recommendation
shall be made in writing at the time of filing by the filing deputy. For
deadline cases and cases without offender scores, the assigned deputy
shall make every effort to obtain the required follow-up investigation and
the offender score so that a sentencing recommendation can be made as
soon as possible after filing.

Sentence Recommendation

1. General Standard

In every case, a sentencing recommendation shall be made
pursuant to the Sentencing Reform Act and these policies
regardless of the method of conviction. The sentence
recommendation shall be determined by finding the correct table for
the crime in question, calculating the sentencing range and
deciding upon the determinate sentence. In all cases, full
restitution on legally sufficient charges, whether on charged or
uncharged crimes, will be sought if possible. These Standards
contemplate that the state's sentencing recommendation normally
shall be for a determinate sentence from the middle to the top of
the standard range for the crime in question, unless there are
mitigating factors or unless the defendant enters an early plea of

guilty.
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Early Plea

An early plea is a plea entered before the omnibus hearing, or in
complex cases, a plea entered as soon as possible after the
defense has had sufficient time to allow an adequate investigation.
An early plea is an appropriate leniency factor for sentencing
purposes. An early plea reduces the impact upon the criminal
justice system with its limited resources. Moreover, it avoids the
adverse impact of further hearings and a trial upon the victim and
witnesses. The initial sentencing recommendation should reflect
the benefits to all concerned from an early plea. Therefore, the
initial sentence recommendation shall be conservative, in
compliance with these policies and the Sentencing Reform Act, and
one to which the defendant will be expected to plead guilty.
Normally, the initial sentencing recommendation shall be for a
determinate sentence from the low end to the middle of the
standard range, unless there are aggravating factors.

Minimum recommendations shall be as follows:

a. for a 0-60 day sentencing range, the recommendation shall
be for 20 days of confinement; and
b. for a 0-90 day sentencing range, the recommendation shall

be for 30 days of confinement.
Deviation from Standard Range

At the time the initial sentencing recommendation is made, the filing
Deputy Prosecutor and supervising senior deputy shall make a
concerted effort to identify any aggravating and mitigating factors
which would justify a deviation outside the presumptive sentencing
range. At the time of initial filing, the defendant shall receive the
benefit of any justifiable mitigating factors. Deviation above or
below the presumptive sentencing range shall be allowed only
when a reasonable and objective fact finder would find that there
are substantial and compelling reasons which justify the exception.
The exception policy shall be followed if there is a deviation from
the standard sentencing range. When determining whether there
are sufficient aggravating or mitigating factors to recommend a
sentence outside of the standard range, the Deputy Prosecutor
shall consider the factors in RCW 9.94A.535 and any other relevant
factors.

If the State seeks an exceptional sentence pursuant to a guilty plea,
the plea offer shall give notice that the State will seek an
exceptional sentence and shall note the basis for the exceptional
sentence. The agreement to plead guilty shall include:
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a. an agreement that there is a sufficient basis for an
exceptional sentence, up to a stated number of months,

b. an agreement that the defendant joins in the
recommendation for the exceptional sentence up to that
stated number of months, and

C. a waiver of the right to a jury trial to determine whether an
exceptional sentence should be imposed.

If the State seeks an exceptional sentence after trial, the jury shall
determine whether the State has proven sufficient grounds to
impose an exceptional sentence beyond a reasonable doubt.
Blakely v. Washington, 2004 WL 1402697 (U.S. June 24, 2004);
RCW 9.94A.537 (effective April 15, 2005).

First-Time Offenders
a. Sentencing Range Not Exceeding 12 Months.
If there is a significant aggravating factor, the First-Time
Offender Waiver normally shall not be recommended. If
there is no significant aggravating factor, and the
supervision and additional conditions of a First Time
Offender Waiver would benefit the victim or deter recidivism
of the defendant, then the initial recommendation may be for
a First-Time Offender Waiver. The initial sentence
recommendation regarding confinement shall begin with
what the recommendation would have been for a standard
range sentence, but may be for more or less confinement,
based on such factors as:
(1) agreed additional conditions imposed as part of the
First Time Offender Waiver that are not available with
a standard range sentence,
(2 victimdés wishes, and
(3) factors which take the case out of the ordinary for
crimes of that class.
Confinement initially recommended normally shall be
converted into community restitution hours and/or partial
confinement in accordance with the procedures outlined
below.
b. Sentencing Range Exceeds 12 Months.
Normally, a First-Time Offender Waiver shall not be
recommended when the sentencing range exceeds 12
months.

5. Alternative Conversion of Total Confinement

Snohomi sh

Offenders (including first offenders), with a sentence of one year or
less, normally shall receive an initial State's recommendation for a
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conversion of confinement into work release, if eligible and
approved by the County Department of Corrections. Such
offenders also shall receive a recommendation for conversion to
work crew plus electronic home monitoring, with EHM fees waived,
if eligible and approved by the County Department of Corrections,
subject to the limitations that follow. Work crew plus electronic
home monitoring shall not be recommended for the following
offenses: sex offenses, violent offenses, domestic violence
offenses, offenses involving a gun, possession of
methamphetamine, escape, bail jumping, or drug offenses when
there is evidence of dealing, or any other offense that is statutorily
exempted. The State also will not recommend work crew plus
electronic home monitoring if the offender has a prior sex, violent,
escape or bail jump conviction. The exception policy shall be
followed if the initial sentencing recommendation does not comply
with this policy.

Normally, electronic home monitoring will not be recommended in
the absence of work crew. If an exception to this policy is made,
and only EHM is recommended, then the recommended conversion
to electronic home monitoring should be for double the confinement
time normally recommended.

For non-violent offenders, the State may also recommend that up to
30 days of confinement be converted to community restitution, if the
County Department of Corrections will supervise the completion of
hours. If the Department will not supervise the completion of hours,
then all community restitution hours must be completed by the
sentencing date to allow for such recommendation.

6. Restitution
A condition of t he Stateos I nitial
defendant agree to full restitution for all crimes in the case, charged
and uncharged, for which there is sufficient admissible evidence to
prove the crime. See RCW 9.94A.750(5). To the extent possible, It
is the filing deputy's duty to ascertain what restitution is due.
7. Other Monetary Obligations

The State's sentence recommendation shall include payment of:

a. the Crime Victimds Compensation a
b. the biological sample fee;

C. defense attorney costs;

d. court costs; and
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e. other fees as applicable (e.g., Crime Lab fee, Contribution to
Drug Enforcement Fund, VUCSA fine, Emergency Response
to DUI costs, Domestic Violence assessment, and payment
of extradition costs).

While fines are not normally recommended, they may be
recommended in economic crimes and crimes for which no
confinement would be recommended.

8. Community Custody

The State's sentencing recommendation normally shall include the
maximum period of community custody, provided the Department
of Corrections is authorized to supervise it.

9. Dispute over Criminal History 1 Affect on Sentence
Recommendation

The filing deputy shall be responsible for providing the defense with

the Statebds understanding of the def
or as soon as possible thereafter.
initial sentence recommendation shall include an acceptance of the
Stateds understanding of cri minal hi
criminal history, the assigned Deputy Prosecutor shall determine

the nature and legitimacy of the disputea nd amend t he Stat
offer accordingly. For example, if there is a genuine question about

whether a prior conviction exists or counts in the offender score, the

Deputy Prosecutor may maintain the initial plea offer, but note what

the State will recommend if the criminal history is as the defendant

asserts.

Alternatively, if the dispute is not genuine but merely an attempt to
avoid responsibility and to burden the State with additional
expense, then the Deputy Prosecutor may revoke the initial plea
offer.

In no instance may the Deputy Prosecutor agree to not allege prior
convictions. RCW 9.94A.421(6).

All disputed issues as to criminal history shall be decided at the
sentencing hearing. RCW 9.94A.441.

If a defendant is convicted at trial, it is the responsibility of the trial
deputy to determine if criminal history will be disputed, and if so, to
immediately obtain the necessary authenticated prior conviction
documents for sentencing.
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If a guilty plea is entered, but the criminal history is in dispute, the
deputy who negotiated the agreement is ultimately responsible for
obtaining the necessary authenticated prior conviction documents
in advance of the sentencing hearing.

10. License Revocation

When a defendant either pleads guilty or is found guilty of a crime

that requires the revocation of the
pursuant to RCW 46.20.285, the prosecutor shall cause the

defendant to surrender the license to the court for marking at the

time of the guilty plea or the finding of guilt. RCW 46.20.270.

When the grounds for revoking the license is that the defendant

used a motor vehicle in the commission of the felony, the
prosecutor shall move the court to r
or possession of the motor vehicle is an element of the crime, if

driving the motor vehicle is an element of the crime, or if use of the

motor vehicle contributes to the commission of the felony. Using a

car to steal mail, using a car to deliver drugs, or storing drugs in the

console, glove box, or trunk of a motor vehicle are all examples of

the motor vehicle being sufficiently related to the commission of the
felony to require revocation of the
See, State v. Batten, 997 P.2d 350 (2000) (license revocation

upheld when drug located in console of vehicle); State v. Griffin,

126 Wn. App. 700 (2005) (license revocation upheld when drugs on
driverdos person, and driver said he
a car ride). But see, State v. Hearn, 128 P.3d 139 (2006) (license

revocation not supported by defendant driving van with drugs in

purse and laundry basket in van.)

9.07 CRITERIA FOR REFERRAL TO CHART (DRUG) COURT

CHART stands for Choosing Healthy Alternatives, Recovery and Treatment.

CHART Court is a post-charging diversion program through which a person is

held accountable for the commission of a felony without there being formal
adjudication, based upon that person's voluntary entry into the program and

voluntary compliance with specified conditions. The program is designed to

address crimes that are caused by an underlying chemical substance addiction,

to work with offenders who are amenable to change, and to assure complete

restitution for victims. Entry into the program is controlled solely by the Office of

the Prosecuting Attorney, based on the c¢r
reserves the right to deny entry into the program even when the criteria below

are met, based on a review of the unique facts of the charged case,def endant 6 s
prior criminal history of concern (such as DUI or domestic violence history), and

other relevant factors. A decision to deny or accept a defendant into the program
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may be appealed to an Assistant Chief Criminal Deputy or the Chief Criminal
Deputy. Defendants make the decision to enter the program with the assistance
of counsel. Upon entry into the program, the defendant must stipulate to the
admissibility of police reports, which will be used to prosecute the case if the
defendant is terminated from the program for unsatisfactory performance. If the
defendant successfully completes the program, the charges are dismissed with
prejudice.

A. Current Offenses Excluded From CHART Court:

1. Violent offenses and sex offenses.

2. Attempting to Elude a Pursuing Police Vehicle.

3. Firearm offenses and offenses with a firearm enhancement.
4. Offenses with a school zone enhancement.
5. Residential burglary, except when the residence belongs to a

relative and the victim agrees to CHART Court or the residence
was obviously unoccupied and entered only for food and shelter
and the victim agrees to CHART Court.

6. Third Degree Assault, except when the victim and the CHART
Court Deputy Prosecutor agree to CHART Court.

7. Manufacture of a Controlled Substance, Delivery of a Controlled
Substance, and Possession with Intent to Manufacture or Deliver,
except when:

a. the defendant is a First-Time Offender; and
b. the defendant is not involved in selling drugs for profit; and
C. the weight of the drugs possessed, delivered, or

manufactured is not more than three grams, or if marijuana,
not more than 250 grams.

8. Manufacture of Methamphetamine, Attempted Manufacture of
Methamphetamine, or Possession of Ephedrine or
Pseudoephedrine with Intent to Manufacture/Deliver are ineligible,
regardless of weight.

B. Eligibility Requirements For Defendants

1. No more than three drug-related felony charges filed.

2. No charged or pending uncharged felony counts that are excluded
from CHART Court eligibility.
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3. Must not have a high number of pending uncharged felony counts.

4, Must be out of custody on the charged felony case, and have no
other jail holds.

5. No contested pre-trial motions have been held.

6. No prior violent felony convictions and no prior sex offense
convictions.

7. Defendant must demonstrate a strong desire to address and

overcome chemical substance addiction.

8. Initial screening and a chemical substance abuse evaluation
conducted by an evaluator accepted by the State that concludes
the defendant has a chemical substance addiction and is an
appropriate candidate for chemical dependency treatment.

9. Defendant is a resident of Snohomish County, or resides in another
county in Washington State which has a drug court and which
accepts the defendant into its program.

9.08 POST-OMNIBUS HEARING PROCEDURES

A. Revocation of Initial Plea Offer

Upon entry of the omnibus order, or at a later agreed date that allows
sufficient time to allow an adequate defense investigation, the Deputy
Prosecutor shall revoke the initial plea offer and shall advise the defense
of what additional counts shall be added for trial, if any. The defense shall
be given notice of any additional counts to be added sufficiently in
advance of the trial date so that the defense does not have to choose
between being prepared for trial and the right to a speedy trial. See, State
v. Michieli, 132 Wn.2d 229 (1997). Additional counts may be charged only
if they are necessary to ensure that the charges: (1) will significantly
enhance the strength of the State's case at trial, or (2) will result in
restitution to all victims. Additional offenses shall not be charged to punish
the defendant for choosing to go to trial. State v. Korum (Div. I, filed
3/15/04).

If the defendant decides to plead guilty after the initial plea offer has been
revoked, t he St at e 6 sormally avil beddr mere counts and/or
more confinement time than the initial plea offer. It is the trial Deputy
Prosecutor6 s responsi bil it y-onnibus pleaeofiea rine t he
compliance with the Sentencing Reform Act and these Standards. Any
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exception to standards, including returning to the initial plea offer, shall
follow the exception policy. In high-profile cases, any exception to the
standards in the post-omnibus plea offer shall be approved by an
Assistant Chief Criminal Deputy, the Chief Criminal Deputy, or the
Prosecuting Attorney.

9.09 EXCEPTIONS TO STANDARDS

A.

Procedure

Exceptions to these policies may be made in any case, but must be
supported in writing. The assigned Deputy Prosecutor shall outline the
reasons for the exception in writing, sign the document, and include it in
the file. The exception is not allowed until the appropriate level supervisor
also signs the form.

1. Death Penalty cases:

The elected Prosecuting Attorney has sole authority to approve an
exception to standards in death penalty cases.

2. High-profile cases:

An Assistant Chief Criminal Deputy or the Chief Criminal Deputy
may approve an exception to standards in high-profile cases.

3. All other cases

The supervising senior deputies have authority to authorize
exceptions to these policies in all other cases.

Dismissal of Charges

The presence of factors which would justify declining to file a case may
justify the decision to dismiss a prosecution which has been commenced.
When there is a conflict between the general provisions and the specific
crime section on dismissal, the specific crime section shall be controlling.

Charge Reduction

Although a defendant will normally be expected to plead guilty to the
degree of charge and number of counts filed or go to trial, in certain
circumstances, a plea agreement with a defendant in exchange for a plea
of guilty to a charge or charges that may not fully describe the nature of
his/her criminal conduct may be necessary and in the public interest.
Such situations may include the following:
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8.

Evidentiary problems which were not recognized at the time of filing
and which make conviction on the original charges doubtful;

The defendant's willingness to cooperate in the investigation or
prosecution of others whose criminal conduct is more serious or
represents a greater public threat;

A written request by the victim when it is not the result of pressure
from the defendant;

The discovery of facts which mitigate the seriousness of the
defendant's conduct;

The correction of errors in the initial charging decision;
The defendant's history with respect to criminal activity;
The nature and seriousness of the offense or offenses charged; or

The probable effect on witnesses.

RCW 9.94A.450

Caseload pressures or the cost of prosecution may not otherwise normally
be considered.

When there is a conflict between this general provision and the specific
crime section, the specific crime section is controlling.

Deviation from Standard Sentence Recommendation

1.

Exceptional Sentence Up or Down

When the Deputy Prosecutor recommends an exceptional sentence
up or down, he/she will prepare a written explanation to be included
in the guilty plea document, or in the case of a finding of guilt by
trial, a sentencing memorandum, which states the substantial and
compelling reasons for the exceptional sentence, including any
statutory mitigating or aggravating factors, other relevant factors,
and the real facts to support a finding of those factors.

The following portion of the Sentencing Reform Act is of particular
importance regarding the "real facts" doctrine:
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In determining any sentence, the trial court may use
no more information than is admitted by the plea
agreement, and admitted to or acknowledged at the
time of sentencing. Acknowledgement includes not
objecting to information stated in the pre-sentence
reports. Where the defendant disputes material
fact(s), the court must either not consider the fact or
grant an evidentiary hearing on the point. The real
facts shall be deemed proven at the evidentiary
hearing by a preponderance of the evidence. Real
facts that establish elements of a higher crime, a
more serious crime, or additional crimes cannot be
used to go outside the presumptive sentence range
except upon stipulation. RCW 9.94A.370.

Because a stipulation is required in order for the sentencing judge
to be able to consider real facts which establish elements of a
higher crime, a more serious crime or additional crimes, a
stipulation shall be prepared and a statement of real facts agreed to
by the defendant in the plea agreement before a plea shall be
accepted.

Prohibited Factors

The following facts shall never be considered a basis to deviate
from the standard sentence recommendation:

a the gender;

b. marital status;

C. sexual orientation of the defendant;

d the race, ancestry, national origin, or color of the defendant;
e the creed or religion of the defendant; or

f. the economic or social class of the defendant.

Conviction of Lesser Crime

If the defendant goes to trial and is convicted of a lesser offense,
normally the State's sentence recommendation shall be
proportionate to the seriousness of the crime(s) for which the
defendant was convicted and the defendant's criminal history, as
well as any aggravating and/or mitigating factors.

Alternative Conversion
Under RCW 9.94A.680, for sentences of nonviolent offenders for

one year or less, the court shall consider and give priority to
alternatives to total confinement and shall state its reasons if they
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are not used. Therefore, in addition to following the above-stated
exception policy, the deputy who proposes not to use alternatives
to total confinement for nonviolent offenders qualifying for alternate
conversions shall justify that decision with reasons stated on the
State's sentence recommendation form.

9.10 CASES NOT COVERED BY POLICIES

A.

Cases involving crimes not covered by these Standards shall be filed and
handled in such a manner as to carry out the general principles inherent in
these policies and the Sentencing Reform Act. For guidance in
determining the appropriate method of filing and disposition, reference
should be made to these policies for crimes analogous in seriousness and
impact upon the community.

For crimes committed prior to the effective date of the Sentencing Reform
Act, the filing and disposition policies previously in effect shall apply.

9.11 VIOLENT CRIMES

A.

Homicide
1. Evidentiary Sufficiency

The evidentiary standard for Crimes Against Persons shall be used,
Standard 2.00(B)(1). See also the Deadly Weapon Allegation
Standard 9.05.

Aggravated Murder in the First Degree. Aggravated murder shall
be filed when the Prosecuting Attorney (or in his/her absence the
Chief Criminal Deputy) is satisfied to a high degree of certainty that
substantial evidence exists to establish that the homicide was in
fact premeditated and substantial evidence exists to establish an
aggravating factor per RCW 10.95.020.

If it is decided that the aggravating factor shall be filed, preferably it
will be filed at the same time as the first degree murder charge.

2. Number of Counts

Initially, one count for each homicide and one count for each other
crime meeting the evidentiary standard shall be filed, up to the
number of counts necessary for the offender score to reach the "9
or more" category for the offense with the highest standard range.
For example, six (6) counts of manslaughter in the second degree

Snohomi sh County Prosecuting Attorneyds Office
Charging and Disposition Standards

Page 108



(separate and distinct criminal conduct) would be the maximum
number of counts filed because additional counts filed after the first
one are counted as current offenses worth 2 points and the "9 or
more" category is reached if 6 counts are alleged.

3. Death Penalty Decision Procedures

When a filing deputy becomes aware of a potential aggravated
murder case, i.e., there is some evidence of premeditation and an
aggravating factor, the filing deputy shall immediately notify the
Chief Deputy and the Prosecuting Attorney. No deputy prosecuting
attorney is authorized to file a Notice of Special [Death Penalty]
Sentencing Proceeding without the prior approval of the
Prosecuting Attorney, or in his/her absence, the prior approval of
the Chief Criminal Deputy Prosecutor.

Whenever aggravated murder in the first degree charges are filed,
the assigned Deputy Prosecutor shall prepare a death penalty
report containing the following information, which shall be made
part of the file:

case status;

statement of facts;

case problems and solutions;

aggravating factors and any proof problems;

mitigating factors existing under RCW 10.95.040(1);

other mitigating factors;

prior convictions;

wi shes of the victimés family; an
any other significant factors.

S@~ooo0oTp

The assigned deputy shall request defense counsel to submit
mitigating material forthwith, and the deputy shall note in the file the
date of the request. The deputy shall keep a record of any verbal
communications with defense counsel, as well as any written
correspondence regarding this request.

Copies of the death penalty report and the defense mitigation
materials shall be distributed to the Prosecuting Attorney, the Chief
Criminal Deputy, the Assistant Chief Criminal Deputies, all senior
deputies, and all deputies assigned to the case for review prior to
attending a death penalty conference. These copies shall be held
confidential and returned to the assigned deputy at the end of the
conference for destruction.

The Prosecuting Attorney shall hold a death penalty conference to
consult with the assigned deputy, the Chief, Assistant Chief, all
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available senior deputies, and representatives of the police agency
responsible for the investigation.

Only the Prosecuting Attorney has authority to decide whether the
death penalty will be sought. The decision shall be in writing and
filed in the case file. The Prosecuting Attorney will meet with the
victim's representatives to explain the decision, whenever possible,
prior to public announcement of the decision.

The Notice of Special [death penalty] Sentencing Proceeding shall
be served on the defendant in open court and filed in open court in
accordance with RCW 10.95.040 when the Prosecuting Attorney
has personally decided that there is not sufficient evidence of
mitigation to warrant less than the death penalty. In the absence of
the Prosecuting Attorney, the decision may be made by the Chief
Criminal Deputy.

B. Assault

1.

Snohomi sh

Evidentiary Sufficiency

The evidentiary standard for Crimes against Persons shall be used,
Standard2.00(B)(1). See also the Deadly Weapon Allegation
Standard 9.05. The Deputy Prosecutor shall take reasonable steps
to interview the victim prior to the charging decision, and when that
is not possible, as soon thereafter as possible.

Charge Selection
a. Assault in the First Degree, RCW 9A.36.010
b. Assault in the Second Degree, RCW 9A.36.020
Assault with intent to commit a felony charges shall be
limited to situations when the assault is not an integral part
of the underlying felony.
C. Assault in the Third Degree, RCW 9A.36.030
(1)  Against Law Enforcement Officers
Police officers are called upon to perform a difficult
job under the best of circumstances. Their ability to
use low levels of force to maintain the peace is
compromised when individuals disobey, resist, or
assault officers. Thus, in an effort to promote respect
for the enforcement community that is commensurate
with that shown to other criminal justice system
participants (such as judges and Deputy
Prosecutors), assaults against police officers shall be
aggressively prosecuted. For charging purposes,
actual physical injury is not required, only the potential
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for same. (Truly de minimis kinds of assaults are
more appropriately charged as Fourth Degree Assault
or Resisting Arrest. Examples of de minimis assaults
include spitting at an officer (other than on the face),
swing-and-miss assaults, and drunken thrashing-
about assaults that result in no injury.)

To help ensure that this standard is followed, all third
degree assault referrals involving a police officer
victim will be reviewed by the officer's direct
supervisor, chief, or the chief's designee before
referral to the Prosecutoro6s O
used to ensure that the referral meets this standard
and contains the necessary investigative information.

The police officer victim shall meet with the filing
deputy prior to the charging decision. Failure to take
reasonable steps to meet with the Deputy Prosecutor
may result in the defendant being offered a plea to
Fourth Degree Assault. In the event the police officer
victim meets with the filing deputy and the police
of ficer victim di sagrees wi t |
charging decision, the filing deputy shall have the
Chief Criminal Deputy or an Assistant Chief Criminal
Deputy review the proposed decline. If the case is
still to be declined, and if the case was reviewed by
the chief of the police department involved (and such
review is reflected in the materials submitted to this
office), the Chief Criminal Deputy or Assistant Chief
Criminal Deputy shall contact the chief of the police
department in question. If an agreed disposition
cannot then be reached, the Prosecuting Attorney will
make the final charging decision.

(2)  Against Transit Drivers
Assaults against transit drivers shall be charged if the
assault:
(a) resulted in an identifiable injury; or
(b) involved the use of any object, not amounting to a
deadly weapon; or
(c) occurred while the bus was actually moving and
thereby created a likelihood of an accident.

Assaults against transit drivers involving weapons or
where substantial bodily harm results should normally
be filed as Second Degree Assault.
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C. Kidnapping

3) Negligently inflict bodily harm with weapon
Assaults based upon a "negligence" theory normally
shall not be filed unless significant physical injury has
resulted. The evidence must support a finding that
the defendant exercised gross negligence.

1. Evidentiary Sufficiency

The applicable standard, 2.00(B)(1) or 2.00(B)(2), shall be used. See also
the Deadly Weapon Allegation Standard 9.05. The Deputy Prosecutor
shall take reasonable steps to interview the victim prior to the charging
decision, and when that is not possible, as soon thereafter as possible.

2. Charge Selection

a.

Kidnapping in the First Degree, RCW 9A.40.020

Kidnapping in the First Degree shall not be filed unless the
abduction involves an actual or planned substantial
transportation of the victim from the scene of the original
restraint, in addition to the statutory aggravating factor.
Kidnapping in the Second Degree, RCW 9A.40.030

All kidnappings in which an aggravating factor is not present,
but in which the abduction involved a substantial
transportation from the scene of the original restraint, shall
be filed as kidnapping in the second degree.

Unlawful Imprisonment, RCW 9A.40.040

Unlawful imprisonment shall not be filed unless the restraint
is substantial, either as to the degree of force used or as to
the time involved. Momentary restraints shall be filed as the
appropriate degree of assault or as an attempt to commit the
intended crime.

Custodial Interference in the First Degree, RCW 9A.40.060
Charges of Custodial Interference in the First Degree shall
only be filed if there is sufficient evidence of the requisite
intent, an aggravating factor, and a lawful right to physical
custody/time has been awarded to the other person or
agency whose custody/time is being interfered with and the
defendant has been given actual notice of the custody
determination/parenting plan.  Any decision to charge
Custodial Interference shall consider whatever evidence is
available to support the statutory defenses to the crime
under RCW 9A.40.080.
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e. Custodial Interference in the Second Degree, RCW
9A.40.070
Custodial interference in the Second Degree shall only be
filed if there is sufficient evidence of the requisite intent, and
a lawful right to physical custody/time with the child has
been awarded to the other person or agency whose
custody/time is being interfered with and the defendant has
been given actual notice of the custody
determination/parenting plan. The class C felony of
Custodial Interference in the First Degree shall only be filed
if the prior custodial interference conviction is constitutionally
valid. Any decision to charge Custodial Interference shall
consider whatever evidence is available to support the
statutory defenses to the crime under RCW 9A.40.080.

3. Relation To Other Crimes
A kidnapping count should not be added to other crimes arising
from a single criminal episode unless the abduction of the victim
extended beyond what is necessary in either time or distance to
commit the underlying crime.

4. Disposition
Custodial Interference cases
The Deputy Prosecutor shall seek an assessment of the
reasonable expenses incurred in locating or returning a child or
incompetent person pursuant to RCW 9A.40.080.

D. Robbery

1. Evidentiary Sufficiency
The evidentiary standard for Crimes against Persons shall be used,
Standard 2.00(B)(1). See also the Deadly Weapon Allegation
Standard 9.05. The Deputy Prosecutor shall take reasonable steps
to interview the victim before the charging decision, and when that
is not possible, as soon thereafter as possible.

2. Charge Selection

Snohomi sh

Robbery in the First Degree, RCW 9A.56.200

(@) Displays What Appears to be a Deadly Weapon
Robbery in the first degree, based upon a "display what
appears to be" theory ordinarily should not be filed unless
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the "weapon" was actually visible to the victim. A finger in
the pocket should be charged as robbery in the second
degree.

(b) Bodily injury
Robbery in the first degree, based upon a "bodily injury"
theory ordinarily should not be filed unless the injury is
sufficiently serious enough to require more than first aid
nature.
(c) Purse Snatchings
(2) If such crimes do not involve significant physical
contact, they should be charged as first degree theft.
(2) Robbery in the Second Degree, RCW 9A.56.210
All other robbery cases, including those involving
feigned weapons and minor injuries, shall be filed as
robbery in the second degree.

3. Dismissal of Counts

Counts representing separate victims within the same incident may
be dismissed in return for a plea of guilty to one count for each
separate incident, if the information is amended to allege each
victim by name in one count to which the plea of guilty will be
entered.

9.12 DOMESTIC VIOLENCE CRIMES

A. Evidentiary Sufficiency

See evidentiary standard 2.00(B) and the Deadly Weapon Allegation
standard 9.05.

The Deputy Prosecutor shall take reasonable steps to interview the
victim(s) prior to the charging decision and when that is not possible, as
soon thereafter as possible. Even when the victim initially is cooperative
with prosecution, due to the high incidence of recantation, upon first
review the Deputy Prosecutor shall seek other forms of evidence, such as
eyewitness statements (including from any competent children present),
officer observations, documentation of injury or lack thereof, Smith
affidavits, excited utterances (includi
and when relevant to the particular crime, past history of domestic
violence and of no contact orders. The fact that a victim does not desire
prosecution is not by itself reason to decline, although it is often the case
that there will be insufficient evidence to proceed without the cooperation
of the victim. The victimbés wishes, an
the viability of the case, shall be considered in the charging decision, as
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well as whether children have been witnesses or recipients of the
domestic violence, the history and extent of domestic violence, the
severity of injury to the victim, the use of weapons, and whether the
defendant has engaged in controlling behavior or stalking.

B. Charge Selection

1.

Snohomi sh

Felony Domestic Violence Court Order Violation, RCW 26.50.110

When the victim initiated, invited, permitted or acquiesced to the
court order violation, the case shall be treated as a misdemeanor
domestic court order violation, unless:
a) the victim was assaulted during the contact and
sustained significant bodily harm; or
b) the offender has a history of repeatedly violating
no contact orders; or
c) other extraordinary circumstances exist to justify
deviation from this standard.

Any prosecution for a domestic violence court order violation
requires proof that the defendant knew of the order. Before filing a
felony charge of domestic violence court order violation in Superior
Court, the Deputy Prosecutor shall obtain proof sufficient to
establish knowledge, such as a copy of the order with the
defendant 6s signatur e, proof
defendant, or an admission from the defendant that he/she knew of
the order.

Any prosecution for a domestic violence court order violation
requires sufficient credible, admissible evidence that the contact
took place.

a. To charge a felony domestic violence court order violation on
a theory of two previous convictions, there must be proof
that the two previous convictions were constitutionally valid
(was represented by counsel or waived the right to counsel).
Third time court order violations, for which there is no visible
injury to the victim, may be expedited to misdemeanor
domestic violence court order violation, if the defendant is
otherwise eligible for an expedited.

b. To charge a felony domestic violence court order violation on
a theory of assault, there must sufficient credible, admissible
evidence that an assault occurred and that the assault was
not in self-defense.
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2. Felony Harassment, RCW 9A.46.020

a. To charge felony harassment on a
threat must be specific, and there must be evidence that the
victim had a reasonable belief that the defendant would carry
out the threat to kill. A reasonable belief that the defendant
would merely harm the victim rather than kill the victim is not
sufficient for the crime of felony Harassment. State v. C.G.,
150 Wn.2d 604 (2003). Evidence to show that the victim
reasonably believed the defendant would carry out the threat
to kill may include what the vict
hi story of violence, the defendan
defendant 6s u s ein tloef pasty eaadp others
circumstances known to the victim surrounding the threat.
Other evidence to establish that the victim reasonably
believed the threat may be the v
and excited utterances upon learning of the threat. The
target of the threat must know of the threat, but there need
not be evidence that the defendant knew the threat had
been communicated to the target. State v. J.M., 144 Wn.2d
472 (2001).

b. To charge felony harassment on a previous conviction
theory, there must be proof that the previous conviction was
constitutionally valid (was represented by counsel or waived
the right to counsel).

3. Telephone Harassment, RCW 9.61.230 and Cyber stalking, RCW
9.61.260.

4. Stalking, RCW 9A.46.110
5. Strangulation

Strangulation can become deadly force within a matter of 4 to 5
minutes. Yet strangulation, even to the point of unconsciousness,
can result in no permanent harm. Whether strangulation, which
does not result in death, may support a charge of Attempted
Murder or First or Second Degree Assault must be decided on a
case-by-case basis. The Deputy Prosecutor should assess
whether the requisite intent and the requisite degree of injury can
be proved. Factors to consider include, but are not limited to:

a. whether the victim has provided a statement about the
incident

b. whether the victim is cooperative with prosecution;

C. whether medical attention was sought and injuries were

documented, such as an injured larynx, visible bruises to the neck,
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petecchia, scleral hemorrhage (bleeding on the eyeball) or
petecchia/injury inside the lip;

d. defendant s statements;

e. expert medical opinion that the requisite degree of injury
occurred; f. whether weapons were used; and

g. whether the evidence supports strangulation beyond loss of

consciousness.

6. Assault By Threat to Use A Weapon
Domestic violence cases in which the defendant held a deadly
weapon shall not be filed as First or Second Degree Assault unless
there is clear evidence that the defendant wielded the weapon with
the requisite intent.

7. Burglary

Burglary shall not be charged when the evidence is not clear
whether the defendant had permission to enter, such as in an on-

again-off-again live-in relationship where t he defendant
bel ongings are in the victimbés dwell
a. the degree of force and manner in which the defendant

entered;
b. the last permitted entry; and
C. whether the victim specifically revoked permission to enter.

When it is clear that the defendant did not have permission to enter,
the defendant was not armed with a deadly weapon, and the crime
committed therein was Fourth Degree Assault, the Deputy
Prosecutor initially may charge Residential Burglary or Second
Degree Burglary.

Charge Reduction/Dismissal

When a charge cannot be proved without the testimony of the victim, and
the victim is uncooperative, the Deputy Prosecutor may request a material

witness warrantfort he vi ctim with the supervi

not the Prosecutin g At t ontemt & \punish the victim but to keep the
victim safe, a material withness warrant shall be sought only as a last resort
and will not be sought in all such cases. The decision to request a
material witness warrant will be made based on the following factors:

1. the degree of injury to the victim;

2. the history and nature of domestic violence between the parties;
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3. whether children have witnessed or have been recipients of the
domestic violence;

4, whether the defendant used a weapon;

5. whetherthevi ct i més withdrawal of coopera
or coercion; and

6. whether the defendant is a continuing threat to the safety of the
victim and/or children.

D. Sentence Recommendation

1. No Contact Order

Generally, the Deputy Prosecutor shall recommend a no contact
order. When the victim and defendant have children in common,
and the children are not victims of the domestic violence, then the
no contact order may state that it may be modified by future court
order to accommodate child visitation.

2. Domestic Violence Perpetratorodos Trea

Generally, as a condition of the sentence, the Deputy Prosecutor
shall recommend successful completion of a domestic violence
perpetratoros t framad SBtaterapproyed aggmcya m
when a treatment condition is authorized by law. In those instances
where the Deputy Prosecutor is not recommending treatment, the
Deputy Prosecutor shall notify the victim advocate, before the plea
agreement is finalized, so that the victim advocate can discuss it
with the victim.

The law authorizes imposition of domesti ¢ vi ol ence pe
treatment when community custody is imposed on felony

convictions. RCW 9.94A.505(11); RCW 9.94A.545 and 9.94A.715.

The law authorizes imposition of domestic violence treatment as a

condition of probation on misdemeanor convictions.

E. Post-Sentencing Review

Victim requests to withdraw the no contact order.

The Deputy Prosecutor shall oppose victim requests to withdraw no
contact orders, unless the following is shown:
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1. the defendant is in compliance with the conditions of his/her

a

sentence;

2. the defendant has completed batterer

3. the victim has completed victim counseling and has a safety plan;

4. the defendantds counsel or, the victi
chil dren, t he ¢ hi écommend ¢hat the ardembg e | or
lifted; and

5. the community corrections officer, if there is one, recommends that

the order be lifted.

Pre-Prosecution Diversion

Most felony incidents of domestic violence represent a continuing pattern
of domestic violence, and it is difficult to assess the likelihood of the risk to
re-offend.  Because research on recidivism of domestic violence
perpetrators and on the efficacy of domestic violence treatment is
incomplete, and because the paramount concerns of the Deputy
Prosecutor are minimizing the risk of re-offense and enhancing the safety
of the victim, the Deputy Prosecutor rarely will refer a felony domestic
violence case to the Pre-Prosecution Diversion Program.

For felony domestic violence cases, in addition to the eligibility criteria for
referral to the Pre-Prosecution Diversion Program listed in Standard 9.03,
the following criteria must be met:

1. The perpetrator and the victim will have no regular contact in the
future because their relationship is over, or the perpetrator and the
victim are in a committed relationship with no prior pattern of abuse
before this incident.

2. The offense was either an isolated event or a recently commenced
pattern and was brought on by a specific identifiable stressor. The
offense cannot be an escalation of prior violence.

3. The stressor cannot have been the use of alcohol or illegal drugs.

4. No firearm was used.

5. The victim expresses a preference that the case be handled by
Diversion.

6. The perpetrator has no prior victims.
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Drug Court

Drug court is not designed to address criminal behavior that involves harm
or the threat of harm to persons, nor to monitor individuals who have the
potential to harm persons in the future. Therefore, most felony domestic
violence cases are not appropriate for Drug Court. Nevertheless, there
may be some cases labeled Domestic Violence because of the
relationship of the suspect and the victim, which involve damage to
property or theft of property, but no harm or threat of harm to persons.
These cases may be considered for Drug Court.

For felony domestic violence cases, in addition to the general eligibility
criteria for Drug Court, the following criteria must be met:

1. The incident does not involve harm or the threat of harm to a
person. Damaging property in the presence of a person can be a
threat of harm to that person.

2. The perpetrator has no prior conviction for a domestic violence
offense, whether misdemeanor or felony.

3. The perpetrator has no prior history of violence, whether domestic
or not, regardless of whether the history resulted in any conviction.

4. The perpetrator has no pending matters which are crimes of
domestic violence, whether misdemeanor or felony.

5. The victim has no objection to the case being sent to Drug Court.
Procedure for referral to Drug Court:

The Deputy Prosecutor shall obtain approval from the supervising attorney
before referring any case to the Drug Court Deputy Prosecutor. The Drug

Court Deputy Prosecutor shall approve the referral before the matter is set
for a Drug Court hearing.

9.13 SPECIAL ASSAULT CRIMES

A.

Evidentiary Sufficiency

See evidentiary standard 2.00(B), the Deadly Weapon Allegation standard
9.05, the multiple incidents of crime standard 2.01, and the Persistent
Offender standard 9.17.

The Special Assault Unit is assigned felony crimes of (non-D.V.) sexual
assault upon adult victims, child sexual and physical abuse and elder
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physical abuse cases. Due to the sensitive nature of these crimes, each

case is assigned to one Deputy Prosecutor for vertical prosecution, from

initial review through disposition, whenever possible. The Deputy

Prosecutor shall take reasonable steps to interview the victim and/or the
victimdéds custodian pr i oand when thathsenotc har gi
possible, as soon thereafter as possible. Generally, within one week of

the pre-charging interview and within 30 days of the case being assigned

to the Deputy Prosecutor, the Deputy Prosecutor shall either:

1. charge the case,
2. decline the case, or
3. request needed follow-up investigation.

The fact that a victim does not desire prosecution is not by itself reason to

decline, although it is often the case that there will be insufficient evidence

to proceed without the cooperation of the victim. Because proceeding with

prosecution can be a hardship for the victim in special assault cases, the

Deputy Prose cut or shall gi ve significant co
wishes in deciding whether to prosecute, and what to charge. Other

factors to consider are:

1. the effect of the victimds ciooperat.
2. the nature and seriousness of the crime;

3. the severity of injury to the victim;

4. the use of weapons;

5. whether there are other victims;

6. the medical and psychological evidence available;

7. the availability of other admissible evidence;

8. whether the defendant has a predatory history; and

9. whether there is any corroborationo f t he vi ct.i mds testi

Part of the charging decision in cases involving sexual contact with a child
or physical abuse of a child amounting to substantial bodily harm is
assessing the admissibility of out-of-court statements made by children
under 10 years of age about such abuse. The Deputy Prosecutor shall
assess the admissibility of such statements, under the criteria set forth in
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RCW 9A.44.120. In addition, when evaluating the sufficiency of the
evidence, the Deputy Prosecutor shall assess the likelihood of the child
not testifying, and whether the statements will be deemed to be

testimonial,.

See, Crawford v. Washington, Us. |, 124 S. Ct.

1354, 158 L. Ed. 2d 177 (2004).

B. Charge Selection

1.

Snohomi sh

First Degree Rape, RCW 9A.44.040.

a.

Deadly Weapon - Rape in the first degree ordinarily should
not be filed unless the weapon is actually visible to the victim
or a weapon is recovered from the defendant.

Kidnapping - Rape in the first degree ordinarily should not be
filed unless the victim is transported an appreciable distance
or restrained for a period of time longer than necessary to
commit the rape.

Display - Rape in the first degree, based upon a displaying
of what appears to be a weapon theory, ordinarily should not
be filed unless the apparent weapon is actually visible to the
victim or was placed in contact with the victim.

Serious Physical Injury - Rape in the first degree based upon
serious physical injury ordinarily should not be filed unless
the injury is sufficiently to require medical treatment more
serious than first aid.

Feloniously Enters - This refers to buildings and to motor
homes and boats with permanent sleeping or cooking
facilities. See RCW 9A.52.095.

Second Degree Rape, RCW 9A.44.050.

a.

Rapes involving forcible compulsion, but not one of the
aggravating factors set forth in 9A.44.040, shall be charged
as rape in the second degree. "Forcible compulsion," for
purposes of these Standards, means physical force beyond
the minimal restraint inherent in commission of the act or
when there were explicit threats of harm.

Rape in the second degree, based upon physical
helplessness or mental incapacity, should not be filed unless
the condition was readily apparent to a reasonable person,
or when there is clear evidence that the defendant drugged
the victim or otherwise engaged in a purposeful act to render
the victim physically or mentally incapable of giving consent.

Third Degree Rape, RCW 9A.44.060.

Rape in the third degree should be filed when the parties are not
married and when:
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a. there was no explicit threat of harm; or

b. there was no physical force beyond the restraint inherent in
the commission of the act; but

C. non-consent was made manifest in a manner that would be
clear to a reasonable person in the circumstances of the
defendant.

Indecent Liberties.
Child Rape and Child Molestation.

Cases involving sexual intercourse shall be filed as the correct
degree of rape, provided that it may be appropriate to file child
molestation if proof of penetration is questionable.

In a case involving multiple incidents of sexual abuse, it may be
appropriate for the initial filing to limit the number of counts such
that the standard range includes a period of confinement less than
11 years, in order to maintain SSOSA eligibility, even if the Deputy
Prosecutor does not plan on recommending a SSOSA. Factors to
consider when choosing the number of counts to file include:

a. the sufficiency of the evidence as to each count;
b. the number of victims involved; and
C. the gravity of each incident.

Child Rape/Molestation and Incest.

Generally, cases chargeable as First or Second Child
Rape/Molestation, or as Incest, should be filed as the appropriate
degree of Child Rape or Child Molestation. Generally, cases
chargeable as Third Degree Child Rape/Molestation, or as Incest,
should be filed as the appropriate degree of Child
Rape/Molestation. Incest generally implies consent while
rape/molest implies victimization. Incest 1 is a strike when the
victim is under 15.

Sexual Misconduct with a Minor.
Internet Crimes Against Children (ICAC).

The typical referral is based on a police sting operation, in which a
detective will post a profile pretending to be a child. The suspect
initiates a conversation based upon the posted profile of the
detective. The less typical referral is based on sexually explicit
chats with real children, or with adult private citizens purporting to
be children.
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If the communication is via the Internet, and the suspect engages in
chat with a person the suspect believes to be under 18, and the
chat is sexually explicit, but the suspect does not take a substantial
step toward meeting the child, ordinarily a charge of
Communication with a Minor for Immoral Purposes will be filed.
That crime is a felony if committed by electronic means after 6/6/06.
If the suspect has chatted with multiple children/adults purporting to
be children, the number of counts filed will depend on such factors
as the number of children/adults purporting to be children with
whom the suspect communicated; the number, length, predatory
content and time span of illicit communication with each person; the
availability of those persons for trial; and whether the suspect has a
prior sex offense history. If the suspect is within the age range
which sexual contact with the person would be legal, no charge will
be filed. If the suspect is just outside the age range in which sexual
contact with the person would be legal (for example, a 19-year-old
communicating with a 15-year-old), the initial charge should be a
gross misdemeanor Communication with a Minor for Immoral
Purposes. An isolated or vague sexual remark made over the
Internet to a person the suspect believed to be under 18, with no
attempt to follow up with additional sexual communication and no
attempt to meet the child, may be declined for felony prosecution.

If the chat progresses to the point where the suspect arranges to
meet with the child/adult purporting to be a child for a sexual
encounter, and the suspect arrives at the appointed time and place
but is arrested before any sexual contact with a child takes place,
ordinarily a charge of Attempted Child Molestation or Attempted
Rape of a Child will be filed. Factors indicating whether a charge of
Attempted Rape of a Child is

statements or admissions of intent to engage in sexual intercourse;
what items, if any, the defendant has in his possession at the time
of his arrest (for example, condoms, lotions, items typically used for
bondage, or sextoys);t he defendant s sel e
(for example, motel room versus a public place); and any other
circumstances indicating that the intent to engage in sexual
intercourse was not abandoned prior to the suspect knowing the
police were about to arrest the suspect. Factors that may indicate
a charge of Attempted Child Molestation should be filed instead
include 1) brief communication and minimal planning for the meet;
2) a suspect whose age is just outside the age range in which
sexual contact would be legal; or, 3) after apprehension and the
obtaining of a sexual deviancy evaluation done by an evaluator
approved by the State, a finding that the suspect is a good
candidate for treatment, does not have a history of similar offenses,
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C.

and the suspect has promptly entered into sexual deviancy
treatment with a treatment provider approved by the State.

For all felony plea agreements, the State will request that the
suspect complete a sexual deviancy evaluation performed by an
evaluator acceptable to the State and agree to complete any
recommended treatment with a certified sexual deviancy treatment
provider. When the standard sentence range spans jail
confinement to prison confinement, the initial sentence
recommendation will generally be for prison, in order to obtain the
longer community custody period of 36 to 48 months, so that
meaningful treatment can take place. Aggravating factors such as
prior sex offense history, or the possession of implements
commonly utilized for sadistic sex or bondage, will justify more
rather than fewer counts, or a sentence recommendation higher
than ordinarily recommended.

9. Voyeurism.

10.  Child Pornography.

11. Failure to Register.
For offenses committed after 6/6/06, the first offense is unranked,
but after that it is a Level Il offense. The first offense standard
recommendation is 30 days. For those with a prior offense who
have not registered for a long period, consider charging only the
period beginning 6/7/06, so the offense is ranked.

12.  Murder, Manslaughter, and Homicide by Abuse.

13.  Assault of a Child.

14.  Criminal Mistreatment.

15. Abandonment of a Dependent Person.

Disposition

1. Restitution
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The Deputy Prosecutor shall recommend that the defendant be
responsible for counseling costs and medical costs reasonably
related to the crime.
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2. Special Sexual Offender Sentencing Alternative (SSOSA)
a. Statutory Requirements, RCW 9.94A.670(2)

(1) The defendant's current crime(s) cannot be either
second degree rape or a serious violent sex offense.

(2) The defendant cannot have any prior convictions for
sex offenses.

3) For an offense committed on or after 7/1/05, the
defendant cannot have any prior conviction for a
violent offense within 5 years prior to the new offense.

(4) The standard sentence range includes a period of
confinement for less than 132 months (11 years).

®) The <court may consi der an exp
the defendant and the community would benefit from
the use of the SSOSA, and whether the defendant is
amenable to treatment.

(6)  The court shall consider the victim's opinion whether
the defendant should get a SSOSA, and for an
offense committed on or after 7/1/05, the court shall
give great wei gdpihiont [bthetcbug vi ct i
grants the SSOSA over t he Vvic
court shall provide written reasons for overriding the
victimbéds opposition and findin
too lenient.

(7) For a current offense committed on or after 7/1/05,
the current offense was not aggravated by causing
substantial bodily arm to the victim.

(8) For a current offense committed on or after 7/1/05,
the defendant must have had some relationship with
the victim, i.e., not a stranger to the victim.

(9)  The defendant must affirmatively admit each element
of the crime. If the defendant is allowed to stipulate,
the defendant must have confessed to police or
attached an admission to the elements as part of the
stipulation.

(10) For offenses committed as of 6/7/06, the standard jail
recommendation will be 12 months in jail.

b. Additional Requirements

The Deputy Prosecutor shall not agree to a SSOSA unless:

Q) The current crime was not aggravated by use of a
weapon or physical injury to the victim or sadistic
behavior.

(2) A certified sex offender treatment provider has
determined that the defendant is amenable to
treatment, an acceptable treatment plan has been
formulated, and a certified sex offender treatment
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provider deemed acceptable to the State has been
proposed.

(3) The defendant does not have a history of escapes or
failures to appear.

(4) The defendant admits the offense and expresses
his/her willingness to participate in the program.

(5) The defendant is not a poor risk for community
supervision and outpatient treatment.

(6) The deputy has consulted with the victim and/or
victim's family regarding this option.

C. Standard sentence recommendations for SSOSA
(1) The recommended prison term imposed, but then

suspended, shall be the lesser of 131 months, or the
top of the standard range.

(2) The recommended length of community supervision
shall be the lesser of 131 months, or a period equal to
the top of the standard range.

(3) The recommended length of treatment shall be three
years, and for an offense committed on or after
7/1/05, the recommended length of treatment shall be
no less than three years and up to five years, with the
option of extending treatment by two-year increments.

(4)  The recommended length of confinement shall be six
months, but may be in work release if eligible. For an
offense committed on or after 7/1/05, the
recommended length of confinement shall be no less
than six months and up to 12 months or the
maximum term within the standard range, whichever
is less, but may be in work release if eligible.

d. For offenses occurring prior to July 1, 1990, different SSOSA
provisions apply and the statutes must be carefully
consulted.

e. Stipulated Trial
Because a guilty plea to a sex offense requires immediate
confinement per RCW 10.64.025(2), because SSOSA
evaluations take a considerable period of time to complete,
and because most defendants need to work to pay for them,
defendants often will request that the case be continued for
trial to determine SSOSA eligibility. Trial continuances are
often hard for victims to tolerate. When a defendant may be
a good candidate for a SSOSA, the Deputy Prosecutor will
oppose a trial continuance for the purpose of getting a
SSOSA evaluation, but may agree to entry of a Waiver of
Jury Trial and a Stipulation to Bench Trial on Agreed
Documentary Evidence. By delaying the formal finding of
guilt until the sentencing date, the defendant may continue to
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